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NEW “FOREIGN AFFILIATE DUMPING”
RULES CONSTITUTE MAJOR
CANADIAN TAX POLICY CHANGE
Relevant to: Foreign-controlled Canadian corporations that own or acquire shares of
a foreign corporation; foreign purchasers of Canadian corporations that own shares
of a foreign corporation.

TAX LAW BULLETIN

Issue: Analysis of major change in Canadian international tax policy announced in the
Canadian government’s March 2012 budget and enacted into law December 14, 2012.
On December 14, 2012, Bill C-45 received
Royal Asset and was proclaimed into force.
This legislation includes various amendments
to the Income Tax Act (Canada) from the
March 2012 federal budget, including the
sweeping “foreign affiliate dumping” (FAD) rules
applicable to any Canadian corporation that
is (or becomes) controlled by a non-resident
corporation. The FAD rules apply to treat
virtually any “investment” made by a foreigncontrolled Canadian corporation (Canco) relating
to a foreign affiliate of Canco as a distribution
made by Canco to its foreign parent: in effect,
payments “down” the corporate chain by Canco
(even value-for-value payments) are treated as if
they were distributions “up” the chain by Canco
to its foreign parent (either a deemed dividend
or a return of share capital). An “investment” by
Canco includes any acquisition of shares or debt
of the foreign affiliate, any capital contribution to
or conferral of a benefit on the foreign affiliate,
certain “indirect” acquisitions of shares of the
foreign affiliate, and certain other transactions.
The FAD rules apply whether or not the
transaction is arm’s-length or intra-group, and
whether or not the “investment” has any
tax avoidance motive or generates any
tax deductions in Canada.

The FAD rules represent a major shift in
Canada’s international tax policy. Careful
consideration and planning is required to avoid
the inadvertent application of these complex
rules, which may result in double taxation in
various instances. Multinational groups with
a Canadian member that owns shares of a
foreign corporation should be reviewing the
potential impact of these rules, which apply to
transactions occurring after March 28, 2012
(there is no grandfathering for existing foreign
affiliates already in place beneath Canco). In
certain cases planning and/or elections may
mitigate the adverse impact of the FAD rules.
Steve Suarez of BLG’s Tax Group has prepared
a detailed analysis of the FAD rules, published
in the December 17th edition of Tax Notes
International, the world’s leading international
tax journal. This analysis sets out the operation
of the FAD rules, describes the consequences
of their application and illustrates the various
ways in which they can go beyond their stated
objectives, using decision trees and examples to
create a non-technical user’s guide to the FAD
rules that can help those potentially affected
navigate their way around them.
See here for Steve’s article.
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This bulletin is prepared as a service for our clients and other persons dealing with
tax law issues. It is not intended to be a complete statement of the law or an opinion
on any subject. Although we endeavour to ensure its accuracy, no one should act upon
it without a thorough examination of the law after the facts of a specific situation are
considered. No part of this publication may be reproduced without prior written permission
of Borden Ladner Gervais LLP (BLG). This bulletin has been sent to you courtesy of
BLG. We respect your privacy, and wish to point out that our privacy policy relative to
newsletters may be found at http://www.blg.com/home/website-electronic-privacy.
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