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A. Introduction

As tort decisions recite unhappy events, British Columbians should
celebrate the paucity of tort case law in this jurisdiction last year. For
the purposes of this chapter, there were few domestic tort decisions of
note; as an indicator of the barren jurisprudence, to date, there have
been only two 2006 tort decisions reported in the B.C.L.R.s.Tort deci-
sions of importance to British Columbians largely arise from outside
the jurisdiction.

The most important torts decision, Childs v. Desormeaux, 2006 SCC
18, confirmed that social hosts serving alcohol owe no duty of care to
users of the road who might be injured by inebriated guests. Bella v.
Young, 2006 SCC 3, examined and confirmed the duty of care profes-
sors owe to students, and further widened the possibility of framing an
action in negligence to avoid defamation defences.

Decisions focusing on vicarious liability and causation, two of the more
controversial issues in recent years, were scarce, perhaps indicating that
the Supreme Court of Canada's recent pronouncements in those areas
have provided some degree of practical utility and legal certainty.

B. Duty of Care

As in recent years, the most important cases examined whether defen-
dants owed plaintiffs duties of care in novel situations. As before, the
courts grappled with the difficult issue of whether there exists
sufficient proximity between defendant arid plaintiff: in a given cir-
cumstance, is it both foreseeable that harm would occur as a matter of
negligence, and just and fair that a court should find liability&

In its two major tort decisions this year, Childs v. Desormeaux, 2006
SCC 18 and Bella v. Young, 2006 SCC 3, the Supreme Court of Canada
confirmed the two-step test for the existence of a duty of care
established in Arms v. Nerton London Borough Council, [1978]A.C. 728
(H.L.) and domestically reiterated in Cooper v. Hobart, 2001 SCC 79:

(1) is there a sufficiently close relationship of proximity between
the parties such that, in the reasonable contemplation of the
defendant, carelessness on its part might cause damage to the
plaintiff ~; and

(2) if so, are there any considerations which ought to negative or
limit:

(i) the scope of the duty;

(ii) the class of persons to whom it is owed; or

(iii) the damages to which a breach of it may give rise&

In most of the cases reviewed below, the courts denied a duty of care in
novel situations on application of the above analysis. In this, the year
may serve as an exhibit to Professor Lewis Klar's thesis that courts
may be reining in negligence after a period of expansion.
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I. Social Host Liability

Social hosts of parties where alcohol is served generally do not owe a
duty of care to members of the public who might be injured by their
inebriated guests (Childs v. Desormeuux).

The court in Childs v. Desormeaux commenced by contrasting the roles
and duties of commercial hosts with those of social hosts: commercial
hosts are better situated to monitor excessive alcohol consumption;
commercial sale of, and consumption of, alcohol are strictly regulated

by legislation; and the lure of profit flowing from over-consumption
prompts courts to impose a duty of care on a commercial host to those
foreseeably harmed by its inebriated customers. The court concluded
that the differences between social and commercial hosts were suf-

ficient to show that a claim against the former was a novel one,
necessitating the two-part Arms test.

The court found that there was insufficient proximity between the
social host and the plaintiff accident victim to found a duty of care for
two reasons. First, on the evidence, there was no finding that the hosts
ought to have known that their guest was impaired; injury to an user
of the road was thus unforeseeable. Second, the court noted that the
defendant social hosts were not accused of an overt act that caused
foreseeable physical harm to the plaintiff; instead it was alleged that the
defendants failed to act to prevent danger to others.

A positive duty of care may exist if foreseeability of harm is present
and if other aspects of the relationship between the plaintiff and the
defendant establish a special link grounding proximity. The court
identified three traditional categories where special circumstances
impose upon a person an af'firmative duty to act. The first is where the
defendant intentionally brings non-parties to an inherent risk that the
defendant has created or controls: a boat captain must rescue a passen-
ger falling overboard, and a manufacturer has a continuing obligation
to warn of inherently dangerous products. The second arises in pater-
nalistic relationships of supervision and control; parents have an
affirmative duty to assist their children, and teachers their students.
The third arises where the defendant either exercises a public function
or engages in a commercial enterprise that includes responsibility to
the public at large. A social host who serves alcohol to guests does not
fall within any of the three categories. Nor would it be appropriate to
extend those categories to include social hosts, given the important
factors of risk-control, reasonable expectations, and the undesirability
of undermining individual autonomy through the imposition of
affirmative duties. Providing alcohol is not an inherently risky activity;

nor do party hosts assume paternalistic control over their guests or act
in a public capacity.

Despite this conclusion, the court left the door open for a future finding
of liability where a host continues to serve alcohol to a visibly inebriated
person knowing that the guest will drive home. Such action may impli-

cate the social host in the creation or enhancement of a sufficiently serious
or obvious risk thus giving arise to primci. facie duty of care to other users

of the road whose injuries would be foreseeable and proximate.

2. Professors to Students

A "bizarre misunderstanding" led to the Supreme Court of Canada's de-

cision in Bella v. Young. The plaintiff, a student at Memorial University
studying to become a social worker, attached as an appendix to a term

paper a "first person" account in which the female writer wrote of being
sexually abused as a child, and then herself sexually abusing children in
her care. The appendix was not footnoted. The defendant professor
speculated that the appendix was a confessional "cry for help" by the
plaintiff. The professor, and later the director of the school, suggested to
the provincial Child Protection Services ("CPS") that the matter be
investigated. The allegation was widely discussed within the university,
and was communicated to the RCMP and external social workers. The
plaintiff had great difficulties finding work as a social worker. Neither
the professor nor the director of the school had ever sought an

explanation from the plaintiff of the speculative "cry for help".

At trial, the jury had awarded the plaintiff $839,400 for general non-

pecuniary damages and damages for future loss of income. The Supreme
Court of Canada took pains to emphasize that it was not to substitute its

findings for those of the jury, but was to determine if a sufficient
evidentiary basis existed to allow the jury to make those findings.

The court found that proximity was rooted in the broad relationship
between professors and their students. It was both foreseeable and
proximate that negligent actions by the professors, beyond the
misguided CPS report, could seriously hinder a student's future
prospects. The relationship gave rise to duties that sound in both con-
tract and tort. Although there is a clear legislative and judicial policy
mandate to report suspected abuse, the would-be reporter must have
some sufficiently rational basis for suggesting that the CPS investigate.
As the professors had acted on pure speculation, and had failed to con-
fer with the plaintiff, with obvious and foreseeable harmful effects,
they were found to have breached their duty of care.



570 ANNUAL REVIEW TORTS
575

3. Non-party Served with a Court Order

A bank that fails to freeze funds under a kIareva injunction owes no
duty of care to the party obtaining that order, and is not liable for the
funds withdrawn by the subject of that order (Her cVajesty s Commis-
sioners of Customs and Excise n Barclays Bank pic, 2006 UKHL 28). The
claimant had successfully obtained freezing orders against two defen-
dants in claims for unpaid taxes. Barclays received notice of the orders,
but failed to stop the defendants'ransfers of funds from their
accounts. The claimant sued the bank for the funds withdrawn after
the freezing order.

The case ultimately turned on whether it was fair and reasonable, on
policy grounds, to find sufficient proximity between the bank and the
claimant so as to impose civil liability. The House of Lords concluded
that it was not just or reasonable to impose liability in negligence on
the bank, where a court would impose no such liability on its abscond-
ing customer. The unfairness of imposing liability was clear given the
very significant liabilities financial institutions would face—in Barcluys
the potential damages were g2.3 million, but the amount could be
much greater in another case. The House of Lords also noted that a
financial institution served with a freezing order is in a position
adverse to the claimant, and cannot be expected to owe a duty of care
to that claimant. Further, the financial institution does not voluntarily
assume responsibility for carrying out the order; it has no choice but
to respect the order. The only duty owed by the financial institution is
to the court, to respect and follow the court order. Accordingly, the
only proper sanction against a financial institution that willingly fails
to follow a court order is through contempt of court proceedings.

4. Parents of a Patient Under Care

In D.(B) v. Halton Region Children's Aid Society (2006), 264 D.L.R.
(4th) 135 (Ont. C.A.), leave to appeal granted (10 August 2006), [2006]
S.C.C.A.No. 158 (QL), family members of a child who had been made
a permanent ward of the Crown claimed that the defendants'ctions
had hindered the reintegration of the child into her family; after treat-
ment, the child never returned to live with her family. The Superior
Court had struck the claim as disclosing no cause of action. The Court
of Appeal allowed the novel claim to proceed. The governing legisla-
tion could be interpreted to impose a duty on the defendants to take
care not only of the child's interests, but also of the family's interests.
While it may be desirable to draw a strong policy-based line that doc-
tors and treatment centres owe a duty of care to the child-patient only
and not to the parents (in this, see for example, J.D. (F.C) v. East

Berkshire Community Health NHS Trust, 2005 UKHL 23, discussed in
last year's chapter), that conclusion ought to be considered on a full
evidentiary base, rather than on the limited foundation of an applica-
tion to strike. In a strong dissent, Sharpe J.A. found that caregivers do
not owe coexistent duties of care to both parents and children, based
both on a lack of proximity, as well as policy grounds.

5. Government: Operational Versus Policy

In two cases, appellant courts applied the distinction between opera-
tional actions of government (which may give rise to liability) and
policy decisions (which do not).

In Wynberg v. Ontario (2006), 269 D.L.R. (4th) 435 (Ont. C.A.), leave
to appeal filed (8 November 2006), [2006] S.C.C.A.No. 441 (QL), the
plaintiffs —autistic children and their parents —brought suit against the
Ontario government for limiting access to two programs designed to
assist autistic children. The primary arguments were based on ss. 7 and
15 of the Charter. The court concluded that regardless of the

plaintiffs'haracterizationof the governmental actions as a series of operational
failures in the implementation of the programs, the claim in essence
attacked governmental policy of the scope of the program; thus no
private duty of care arose.

The Director of Building Standards does not owe a duty of care to
users of building products authorized for use by the Director (Holtslagn Alberta, 2006 ABCA 51, leave to appeal dismissed with costs
(14 September 2006), [2006] S.C.C.A.No. 142 (QL)). The Director had
authorized the use of untreated pine shakes as a roof-covering. Such
shakes suffered from rapid decay and were eventually removed from
the listing. The trial judge granted a non-suit. The Court of Appeal
agreed, finding no past analogous relationships founding a duty of care.
The court thus proceeded to the two-part Arms test. The action foun-
dered on proximity. Unlike a building inspector, who has a direct
relationship based on direct contact with specific would-be plaintiffs
who would be harmed if he is negligent, the Director, in issuing a
product listing, was exercising a general form of delegated policy or
legislative power. Further, the governing statute provided no indica-
tion that the Director owed a private duty to individual consumers, as
opposed to a general public duty, to assist the public at large. Finally,
the imposition of a private duty of care would raise the potential for
indeterminate liability to an unlimited class of plaintiffs; a duty of care
would be negated on this policy ground in any case.
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6. Legal Insurer to Insured Lawyer's Clients

The professional insurers of lawyers do not owe a duty of care to warn
a reporting lawyer's clients of that lawyer's negligence (M.(D) v.Alberta Lawyers Insurance Association, 2006 ABQB 598). The defendant
insurer successfully applied to strike the negligence claims brought byformer clients of a lawyer who had missed a limitation period. Thecourt noted that no common law duty on insurers to third parties who
have made claims against their insured has been recognized. The court
also rejected the analogy between the insurer and a law society, whichin Finney v. Barreau du Quebec, 2004 SCC 36 was found to owe a dutyof care to clients who might be harmed due to the failure of the societyto regulate its inept members. The insurer did not act as a regulator,nor would the claimant expect a duty of care from the insurer, in partbecause the insurer stood in an adversarial position.

7. Foreseeability and the Tort of Infliction of Nervous Shock
Seventy-eight years after a mouldering mollusk affrighted Miss MayMcAlister, a dead fly in the bottled water of a Windsor hairstylist
allowed the Ontario Court of Appeal to set out the test for the tort ofinfliction of nervous shock (Mustapha v. Culligan ofCanada Ltd., [2006]OJ. No. 4964 (QL) (C.A.)). The Court of Appeal set aside the trial
judgment, wherein the plaintiff had been awarded $342,000 for psychi-atric harm and lost wages as a result of his muscid mortification.

Foreseeability of harm is a precondition for a relationship to give rise to
a duty of care. The standard for measuring whether a given injury,including psychiatric injury, would foreseeably occur as a result of the
defendant's negligence is to be measured against the "person of normal
fortitude or sensibility". The plaintiff's reaction was idiosyncratically
extreme, obviating a finding of foreseeability, and thus proximity. In the
present case, it was not foreseeable that any injury would occur; most
persons would suffer no long-term effects from viewing the deceased fly.In reaching its conclusion, the Court of Appeal declined to follow the
dichotomy between a "primary victim" (the direct recipient of harm)and a "secondary victim" (a witness to a dramatic event) set down in the
leading English decision of Page v. Smith, [1996]A.C. 155 (H.L.), a casethat has been applied in British Columbia trial court decisions.

C Vicarious Liability

I. Corporate Director for Employee's Torts

While a corporate director may be liable for his personal acts that are in
themselves tortious, and while the corporation may be vicariously liable
for the acts of its employees, a corporate director is not vicariously liable
for the torts committed by an employee of that corporation (Nielsen
Estate v. Epton, 2006 ABCA 382).

2. Employer for Employee's Intentional Tort

Schultz v. Miki, 2006 BCCA 122, confirms that employers are not abso-
lutely liable for the intentional torts of their employees. The court
concluded that a landlord was not vicariously liable for the employee's
sexual assault on a tenant, where the landlord knew nothing that
would anticipate the employee's tortious actions.

3. Lessor Not Exempted from Liability under Motor Vehicle Act
In Yeung (Guardian ad litem og) v. Au, 2006 BCCA 217, leave to appeal
submitted (11 December 2006), [2006] S.C.C.A. No. 275 (QL), the
plaintiff argued that the defendant vehicle lease company was vicari-
ously liable for the plaintiff's injuries as an "owner" under s. 86(1) of
the Motor Vehicle Act, R.S.B.C.1996, c. 318. The five-member panel of
the court found the agreement between the driver and the lease com-
pany to be a lease: it was called a lease, it called for payment of
monthly rent for a three-year term, and until the lessee chose to pur-
chase the vehicle, title remains in the lessor. As the vehicle was not a
"contract of conditional sale", the lessor could not enjoy that express
exemption from vicarious liability under the Act.

D. Intentional Torts by Minors

Unlike the criminal law, there is no age limit under which children are
excused from civil liability for intentional torts; the child's age may
negate liability, but only to show that the child was incapable of form-
ing the intent required to commit an intentional tort (Olsen v. Olsen,
2006 BCSC 560).

The defendant, the elder Olsen brother, was found liable for historic
sexual batteries that he perpetrated on his younger brother; he commit-
ted these assaults between the ages of ten and sixteen. The defendant's
primary defence was that his younger brother had consented to the sex-
ual acts. The court found that the criminal age of consent should apply;
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the younger brother was incapable of granting legally valid consent to
the abuse, and the defence failed.

E. Causation

In the facts leading to Corr (Administratrix of Corr deceased) v. IBC
Uehicles Ltd., 2006 EWCA Civ 331, the claimant's husband committed
suicide as a consequence of his severe depression flowing from a serious
workplace injury. The majority of the English Court of Appeal con-
cluded that there was no basis in law or policy to exclude suicide from
the compensable consequences of actionable negligence. This suicide
was not an unconnected intervening act breaking the chain of causa-
tion, and was ultimately foreseeable and attributable to the defendant's
negligence. The majority emphasized that suicide is not a crime and to
conclude that damages for suicide is an improper reward to a person
for his crime would take the law back in time.

F. Contributory Negligence

I. Provocation

In Wilson v. Bobbie, 2006 ABQB 22, the court held that provocation
itself is not "fault" within the meaning of the Contributory Negligence
Act, R.S.A. 2000, c. C-27. The court also held that where the defendant
has been criminally convicted for the same intentional act for which
the plaintiff sues in tort, the defendant is precluded from arguing that
the plaintiff's provocation contributed to the defendant's damage.
Provocation, however, might reduce compensatory damages and might
be relevant to aggravated or punitive damages.

2. Failure to Wear Seatbelt

The court in Vigoren v. Nystuen, 2006 SKCA 47, leave to appeal
dismissed (23 November 2006), [2006] S.C.C.A. No. 294 (QL)),
endorsed Lord Denning's decision in Froom v. Butcher, [1975] 3 All
E.R. 520 that where a plaintiff is contributorily negligent for not
wearing a seatbelt, damages should be reduced by 0% to 25%. The
court held that the 25% figure should apply as an upper limit for
fairness and consistency. In this, the court reached the same result as in
Snushall v. Fulsang (2005), 258 D.L.R. (4th) 425 (Ont. C.A.), leave to
appeal dismissed with costs (9 March 2006), [2005] S.C.C.A. No. 519
(QL), discussed in last year's chapter.

G. Damages

I. Apportionment of Damages Based on Risk Created by Each
Defendant

The House of Lords had occasion to consider the limits and compensa-
tory application of the exceptional rule in Fairchild v. Glenhaven
Funeral Services Ltd., 2002 UKHL 22, wherein the court permitted the
claimant's action against several tortfeasors, each of whom had exposed
the claimant to harmful asbestos dust through their negligence. The
claimants in Barker v. Corus (UE) Ltd., 2006 UKHL 20 had been
exposed to asbestos at different times by various employers, and had
developed mesothelioma. It was determined that each defendant had
materially increased the risk of the claimant suffering injury. The issue
remained whether each tortfeasor would be jointly or severally liable
for the entire injury, or whether each would only be responsible for its
aliquot share, apportioned according to the risk created by its breach
of duty. The House of Lords concluded that liability should be allo-
cated commensurate with the degree of risk for which each defendant
was responsible. The House of Lords remitted the case to the High
Court to re-determine the damages by reference to the proportion of
the risk attributable to each defendant's breach of duty.

2. Andrews Upper Limit for Non-Pecuniary Damages

Last year, in Dilello v. Montgomery, 2005 BCCA 56, the Chief Justice
of British Columbia indicated strongly in obiter dicta that the time was
ripe to re-examine the upper limit for non-pecuniary damages set out
in Andrews v. Grand 5 Toy Alberta Ltd., [1978]2 S.C.R.229. This issue
was revisited in 2006 by our Court of Appeal and the Supreme Court
of Canada, but the upper limit was left intact.

In the trial decision appealed in Lee v. Dawson, 2006 BCCA 159, leave
to appeal dismissed (19 October 2006), [2006] S.C.C.A.No. 192 (QL),
the jury awarded non-pecuniary damages that substantially exceeded
the upper limit. The trial judge reduced the damages to the rough
upper limit. On appeal, the plaintiff sought to have the jury award
restored, and argued that the principle of stare decisis did not prevent
the Court of Appeal from altering or eliminating the upper limit to
bring it in line with Charter values. Although the Court of Appeal
agreed that the time might have come for the rationalization for hav-
ing a rough upper limit on non-pecuniary damages to be re-examined,
the court was not persuaded that it could proceed and overturn the
trilogy of cases establishing the upper limit.
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The defendants in Bella v. Young, 2006 SCC 3, argued that the jury's
award of $430,000 ought to be set aside as it was one of the largest non-
pecuniary general damage awards ever. They also argued that the
Andrews cap on non-pecuniary damages should apply in the case. The
Supreme Court reiterated that the Andrews cap was limited to catas-
trophic personal injuries in the context of accident and medical
malpractice, and declined to extend it to the facts of the present case.
The court left the issue of whether a cap should be imposed outside of
the catastrophic personal injury context to a future case with full evi-
dence and argument on the issue. The court noted that it would not
have awarded that high of an amount, but that its conscience was not
sufficiently shocked by the jury's decision such as to reduce the award.

3. Government Benefit Not Double Recovery

In Fullerton (Guardian ad Litem ofl v. Delair, 2006 BCCA 339, the
p aintiffs had received special care support through a government pro-1'ram. The court below deducted the amounts received from the
program from the damages award. The Court of Appeal held that the
future care costs award should have been assessed without taking into
account the government benefit. The court noted that it was not a case
of double recovery where the government support would be provided
regardless of any tort compensation received.

4. No Damages for Prospective Loss

In Law Society v. Sephton 5 Co., 2006 UKHL 22, a lawyer's misap-
propriations gave rise to the plaintiff law society's possible obligation
to pay money in the future from its compensation fund for client vic-
tims. The House of Lords held that a contingent liability is not
actionable until the contingency occurs. Given that no actual loss had
yet occurred, the plaintiff could not sue for those damages.

5. No Damages for Loss of Earnings During Periods of
Incarceration

In Zastomny v. MacDougall, 2006 BCCA 221, leave to appeal submitted
(11 December 2006), [2006] S.C.C.A. No. 284 (QL), the majority held
that compensating the plaintiff for wage loss while incarcerated for
criminal conduct would offend public policy; the plaintiff inmate must
bear the consequences of his criminal acts. As for remedy, the court
reconciled its deadlock by reducing such damages by two-fifths on the
basis that "core" incarceration time could not be compensated, while
the "extra" time served flowed in part from the psychological harm of
the assaults, as supported by the trial judge's findings of fact.

6. Damages for Sexual Torts

Olsen v. Olsen, 2006 BCSC 560 and O'eill v. MacDougall, 2006 BCSC
180, considered the issue of damages for sexual assault claims and
emphasized that punitive damages are awarded to punish the defend-
ant, not to compensate the plaintiff for his suffering.

The defendant brother was found liable for the sexual battery he had
committed on his younger brother in Olsen v. Olsen. After the defen-
dant's battery, the plaintiff suffered abuse at a correctional centre. The
court concluded that there was no evidence to establish that the plain-
tiff's childhood battery contributed to his incarceration and to the
abuse he suffered at the correctional centre. The court must treat the
two wrongs distinctly and assess the damages accordingly. The court
declined to award punitive damages because there was no evidence that
the defendant acted vindictively or maliciously, and the defendant was
under the age of criminal liability at the time the battery occurred.

In O'eill v. MacDougall, the court considered the appropriate quantum
of punitive damages for the defendant's sexual assault of several plaintiff
inmates. The defendant corrections officer was the same sexual tortfeasor
as in the Zastomny case above. The court considered the totality of the
defendant's punishment and liability. In particular, the court took into
account the large number of plaintiffs that might be entitled to punitive
damages and concluded that individual punitive damages awards should
be moderated from what might otherwise be appropriate.

H. Professional Liability

I. Negligence of Solicitors

In Ristimaki v. Cooper (2006), 79 O.R. (3d) 648 (C.A.), the plaintiff
sued her lawyer, alleging that he had conducted her chvorce proceed-
ings negligently. The court held that lawyers, like other professionals,
should be subject to the same standard of care of "reasonableness".
Therefore, the trial judge erred in applying a lower standard of
"egregious error".

In 2007, the Supreme Court of Canada will release its reasons in
3464920 Canada Inc. v. Strother, heard and reserved (11 October 2006),
[2005] S.C.C.A. No. 148 (QL), likely to be a leading case in the
Commonwealth on solicitor liability.
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2. Negligence of Physicians

a. Standard of Care

In Carlsen v. Southerland, 2006 BCCA 214, the court found that the
trial judge erred in applying an excessively high standard of care in
determining whether the appellant doctor was negligent when per-
forming disc surgery on the respondent. The court found that the trial
judge's "standard of excellence" amounted to a guarantee and a
standard of perfection that was impossible to rebut.

In M. (C.P) (Guardian ad litem of) v. Martin, 2006 BCCA 333, the court
confirmed that it was reasonable to expect a competent specialist to be
fully up to date on developments in the specialist's area of expertise.
The court held that the defendant specialist was negligent in failing to
consider a diagnosis in the face of current medical knowledge and to
take steps that would confirm or exclude the presence of the diagnosis.

b. Evidentiary Issues

The patient in Hobbs v. Robertson, 2006 BCCA 65, a Jehovah's Witness,
might not have died had she received a blood transfusion either during
or following the surgery in which the physician admitted his negligence.
At issue was the effect to be given to a document the patient signed at
the request of the hospital. The court concluded that it was inappro-
priate on a special case to decide important matters of law and public
policy regarding the hospital's document without the benefit of the
hospital's evidence. The entire matter was remitted back to trial.

In Hernandez v. Ho, 2006 BCCA 302, the court confirmed that an
action in battery would lie only when the patient did not consent to
the medical treatment. The court also held that if a medical expert'
opinion was based on an inference drawn solely from the surgical
result, it might affect the weight of the expert's opinion but it would
not make the opinion inadmissible. The court found no error on the
part of the trial judge who did not rely on her own inference drawn
from the result of the surgery, but based her conclusion that the doctor
was negligent on her acceptance of the expert's opinion that the doctor
was negligent.

I. Defamation

I. Internet Publ&cat&on

a. Internet Service Providers

Internet service providers ("ISPs") are not liable as "publishers" of
defamatory statements in e-mails and websites communicated via their
services (Bunt v. Tilley, 2006 EWHC 407 (Q.B.)). The claimant sued
three personal defendants for their Internet publications, and also sued
the personal defendants'SPs. The claimant did not plead that any of
the ISP defendants had "hosted" any website relevant to the claims; he
only alleged that the personal defendants published the libel "via the
services provided" by the ISPs. The ISP defendants successfully applied
to have the claims against them dismissed.

The court ruled that an ISP was merely a "passive medium" providing a
means of transmitting communications without in any way participat-
ing in that process —similar to postal services. The court distinguished
Godfrey v. Demon Internet Ltd., [2001) Q.B. 201, on which the claimant
relied, on the basis that damages claimed in Godfrey were limited to the
period after which the defendant was asked to remove the defamatory
publication. In contrast, the claimant Bunt, oddly, had never demanded
the removal of the material.

Courts in Canada have not yet ruled on the liability of ISPs for defa-
mation. The most guidance is found in Society of Composers, Authors
and Music Publishers of Canada v. Canadian Assn. of Internet Providers,
[2004) 2 S.C.R. 427. The court found that ISPs were not liable for
breach of copyright where their services merely served as a "conduit"
for illegal song transmissions, and also found that they were protected
by the Copyright Act, R.S.C. 1985, c. C-42. The court noted that
whether the ISP has received notice of illegal activity carried out
through its services will not necessarily determine liability.

In the context of defamation, the British Columbia Court of Appeal,
in Carter v. B.C Federation ofFoster Parents Assn., 2005 BCCA 398, ap-
peared to attach weight to the fact that the defendant website host (not
an ISP) had failed to remove defamatory postings after having received
notice, an issue that the Bunt v. Tilley court did not need to consider.

b. Presumption of Internet Publication

There is no presumption in law that an Internet publication must have
been viewed by a substantial, but unquantifiable number of people
within the jurisdiction (Al Amoundi v. Brisard, 2006 EWHC 1062).
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Despite the literally international broadcast of an Internet publication,
the plaintiff bears the onus of proving that the material in question has
actually been viewed or downloaded.

2. Identification: Defamation through Erroneous Caption

In the odd case of St. Pierre v. Pacific Newspaper Group Inc., 2006 BCSC
241, the defendant newspaper had accidentally published a photograph
of the plaintiff, a Vancouver criminal lawyer, above a caption referring
to a suspected terrorist. Although the plaintiff was not named in the
caption or in the accompanying article, the juxtaposition of the plain-
tiff's face with the caption and article was sufficient to identify the
plaintiff and ascribe the false imputation that he was probably involved
in terrorism. Despite the swift printing of a retraction and apology, the
lapse of almost the full limitation period before the commencement of
the action, and the lack of harm suffered by the plaintiff, the plaintiff
was awarded $35,000 for general damages.

3. Defences

a. Public Interest Defence for Responsible journalism

jameel v. Wall Street Journal Europe SPRL, 2006 UKHL 44, was the
most important defamation decision last year, particularly for media
defendants. The House of Lords confirmed that its decision in
Reynolds v. Times Newspapers Ltd., I 2001] 2 A.C. 127, was not simply a
reiteration of the traditional law of qualified privilege, but provided a
significant new "public interest defence" available to persons (including
reporters, newspapers, broadcasters, and presumably internet broad-
casters) who published articles on matters of public interest that
nonetheless turn out to contain incorrect statements.

The Reynolds defence measures the actions of the defendant against
standards of "responsible journalism". The majority decision sets out a
three-step approach:

(1) Was the subject matter of the article a matter of public inter-
est? The court must consider the article as a whole, and not
isolate the defamatory statement.

(2) Was the inclusion of the defamatory statement in the article
justifiable? Does the inclusion in the article of the statement
that turns out to be false and harmful actually contribute to
the article, or is it unnecessary or gratuitous&

(3) Was the defendant journalistically responsible? If the pub-
lication, including the defamatory statement, is of public

interest, the question then arises as to whether the steps taken
by the media defendant to gather and publish the information
were responsible and fair. The media defendant must show
that it met the expected standard of "care that a responsible
publisher would take to verify the information published".

Reynolds set out ten points for the court to consider in assessing
whether the defendant exercised journalistic responsibility such that
the Reynolds public interest defence should apply:

(1) The seriousness of the allegation; the more serious the charge,
the more the public is misinformed and the individual harm-
ed if the allegation is not true.

(2) The nature of the information and the extent to which the
subject matter is a matter of public concern.

(3) The source of the information; reliance on hostile, biased,
interested, or ignorant sources can misinform the public.

(4) The steps taken to verify the information.

(5) The status of the information; the allegation may have
already been the subject of an investigation which commands
respect.

(6) The urgency of the matter. News is often a perishable
commodity.

(7) Whether comment was sought from the plaintiff, although
this may be unnecessary, impractical, or obviously futile.

(8) Whether the article contained the gist of the plaintiff's side of
the story.

(9) The tone of the article; a newspaper can raise queries or call
for an investigation without adopting allegations as statements
of fact.

(10) The circumstances of the publication, including the timing.

Jameel emphasizes that this list is non-exhaustive; the weight and appli-
cability of these considerations will depend on the nature of the case
before the court. They are to be applied in a "flexible and practical
manner". Importantly, the ten factors are not to be applied as ten
"hurdles" such that if a media defendant fails to establish one of the ten
points, the defence will be taken away from the defendant. With re-
spect to all steps of the defence, the House of Lords urged deference to
the professional judgment of journalists and editors: "the fact that the
judge, with the advantage of leisure and hindsight, might have made a
different editorial decision should not destroy the defence".
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b. Qualified Privilege Defence: Self-defence

A person whose character or conduct has been attacked is entitled to
answer the attack, and any defamatory statements that he makes about
the person who attacked him will be privileged provided that they are in
good faith and fairly relevant to the accusations made (Richardson n
Uancouver (City), 2006 BCCA 36, leave to appeal dismissed (22 June
2006), [2006] S.C.C.A. No. 97 (QL)). The plaintiff, a lawyer, had been
arrested for obstructing an officer in the execution of his duty. The
plaintiff's poverty law society had published a report alleging police
misconduct and in turn the defendant chief constable made derogatory
comments about the lawyer on a radio program. The court held that
while the defendant police constable may risk loss of impartiality by pub-
licly expressing an opinion on matters that he may have to adjudicate at a
later date, it would confuse administrative principles with defamation
principles to deprive him of the defence of qualified privilege.

c. Absolute Privilege Defence: Section 2(b) of the Charter
Protects Government Critics

Montage (Township) v. Page (2006), 79 O.R. (3d) 515 (S.C.J.)and Halton
Hills (Town) n Xerouac, [2006] O.J. 1473 (QL) (S.C.J.)protected critics
of the municipal plaintiffs from defamation actions. In both actions, the
defendants successfully applied to strike the plaintiff

municipalities'laims

on the basis that permitting the government to sue its critics in
defamation was inconsistent with s. 2(b) of the Charter. Citizens must
be free to criticize the government, even in intemperate terms, without
the threat of a well-financed defamation action. Absent legislation that
may be justified under s. 1 of the Charter (such as laws against sedition
or hate speech), absolute privilege attaches to statements made about
governments at all levels. Despite this, individual members of a govern-
ment who were allegedly defamed retained the right to protect their
personal reputations, and their actions could continue.

d. Fair Comment Defence

Lowe v. Associated ¹wspapers Ltd., 2006 EWHC 320 (Q.B.),provides a
useful exegesis on the fair comment defence. Twin complications
plague this defence. First, must the defendant set out the facts on
which his comment is based within the publication& Second, at trial is
the defendant limited to the facts known at the time the article was
written, or may later discoveries also support the fair comment? The
court answered "no" to both of these questions. The defendant is not
tied to the facts set out in the article. The defendant could invite the
trier of fact to take into account extrinsic facts known to the writer as

a part of the material on which the trier was to decide whether a rea-
sonable person could honestly express the opinion or drawn the
inference. On the second issue, any facts pleaded to support fair com-
ment had to have existed at the time of publication. However, it was
not necessary that those facts should have all been in the forefront of
the defendant's mind at trial; the defendant could rely on general facts,
or facts forgotten at the time of the. writing, because those facts could
have contributed to the formation of his opinion. The defendant may
not, however, rely on facts learned only after the publication, espe-
cially if those facts had not even existed at the date of publication. Nor
could the defendant rely on rumour. The purpose of the fair comment
defence was to protect honest expressions of opinion about specific
facts or inferences honestly and plausibly drawn from specific facts.

Fair comment, the primary defence offered by the defendant broad-
caster in Simpson n Mair, 2006 BCCA 287, leave to appeal submitted
(27 November 2006), [2006] S.C.C.A.No. 337 (QL), failed as there was
an insufficient factual foundation to support the over-reaching com-
ment. In the impugned broadcast, the defendant broadcaster, Rafe
Mair, had criticized the plaintiff's public position on homosexuality
and had compared her to various historic bigots. While there was a suf-
ficient evidentiary foundation to call Ms. Simpson a bigot, there was
not a sufficient evidentiary foundation for the defendant to imply that
Ms. Simpson would condone violence against homosexuals.

4. Alternative Claims in Negligence and Defamation

Belle v. Young, 2006 SCC 3, raises the possibility that the traditional
defamation defences safeguarding freedom of expression could be by-
passed by framing an action for harmful speech in negligence. The uni-
versity defendants argued that the plaintiff's action was essentially one
for loss of reputation, and that damages for loss of reputation could only
be claimed in a defamation action to which the defence of qualified privi-
lege would be available. An analysis only under the lens of negligence
would not sufficiently consider the right of freedom of expression.

The Supreme Court of Canada disagreed, holding that the possibility
of suing in defamation did not negate the availability of a cause of
action in negligence where the necessary elements are made out. When
the plaintiff can establish proximity and foreseeability, and the dam-
ages cover more than simply harm to the plaintiff's reputation, the
negligence action can proceed even where a defamation action would
normally fail. The court noted that freedom of expression policies un-
derlying qualified privilege can be taken into account in determining
the appropriate standard of care in such a negligence action. Despite
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this nod to freedom of expression, had the action been framed in
defamation, the defence of qualified privilege would almost certainly
have protected the honestly held but mistaken statements, issued
without malice and out of a sense of duty, and received by the CPS, a
clearly interested party.

This trend was noted last year in the 2006 Annual Review: see the dis-
cussion of Dinyer-Fraser v. I.aurentian Bank, 2005 BCSC 225. Both
Bella and Dinyer-Fraser relied on a House of Lords decision, Spring v.
Guardian Assurance, [1995]2 A.C. 296 (H.L.), dealing with a harmful
job-reference letter.

J. False Arrest and Imprisonment

In Richardson v. Vancouver (City), 2006 BCCA 36, the plaintiff sued for
wrongful arrest during a city police clean-up operation following the
eviction of squatters in the former Woodward*s building. The plaintiff,
a lawyer, asserted his right to pass through the police cordon and was
arrested. The plaintiff argued that the police collectively knew that he
was a lawyer and that his arrest for obstruction was legally untenable.
The Court of Appeal confirmed that the lawfulness of arrest is based
on the arresting officer's subjective belief, followed by an objective
assessment of that belief based on what the officer knew at the relevant
time. The focus is on the individual officer's mind at the relevant time;
there is no idea of "collective knowledge" in the assessment. The fact
that other officers might have known that the plaintiff was a lawyer
was irrelevant. The arresting officer arrived on the scene in the middle
of the action and had no reasonable opportunity to learn about any
prior interactions between the plaintiff and other officers.

L. Deceit

A bride in an arranged marriage succeeded in a claim in deceit against

her perfidious groom who had falsely assured her that he had ceased

his relationship with his Fijian girlfriend (Raju v. Kumar, 2006 BCSC
439). The bride established the elements of the tort of deceit: the
groom made false representations about his fidelity and sincerity; the
groom knew the falsity of the representations and intended to deceive

the bride; and the bride suffered detrimental reliance on the representa-

tions in that she married him. Keeping with traditionally modest
awards in bigamy cases, the court awarded the plaintiff $10,000 in gen-

eral damages for hurt feelings, humiliation, inconvenience, and

postponement of the opportunity of marrying another man while she

was still of childbearing age.

M. Negligent Misrepresentation:
Crown Representations

The Crown owes no duty of care to immigrants for the contents of its

general immigration information (Premakumaran v. Canada, 2006

FCA 213, leave to appeal dismissed (16 November 2006), [2006]
S.C.C.A.No. 342 (QL)). The plaintiffs alleged that they had relied on
materials published by the Crown that indicated that accountants were

in demand in Canada. The respected tort authority, Linden J.A., noted

that the relationship between the government and the governed

respecting policy matters is not generally one of individual proximity.
Further, on the specific facts, there were no personal, specific represen-

tations of fact made to the individual plaintiffs on which they could

have reasonably relied.

K. Misfeasance of Public Office

The tort of misfeasance in public office may not be limited to conven-
tional governmental officers such as politicians, police, and officials. A
university president is an official exercising statutory powers, and thus
may be an appropriate defendant in such a claim (Freeman-Afaloy v.
Marsden (2006), 267 D.L.R. (4th) 37 (Ont. C.A.), leave to appeal dis-
missed (14 September 2006), [2006] S.C.C.A. No. 201 (QL). The
plaintiff student's claim against the York University president, arising
from discipline received after campus demonstrations, ought to be con-
sidered on a full evidentiary record, and should not be struck.

N. Negligent Infliction of Mental Suffering

In Sulz v. Canada (Attorney General), 2006 BCSC 99, affirmed 2006

BCCA 582, the court found the commanding officer's abusive language

and behaviour were a proximate cause of the plaintiff's depression, which

in turn ended her career in the RCMP. Although the plaintiff suffered

from other stress sources leading to her depression, the harassment caused

or materially contributed to the plaintiff's health problems. The com-

manding officer's behaviour fell short of the flagrant and extreme

conduct required to ground the tort of intentional infhction of mental

suffering. The commanding officer owed a duty to the plaintiff to ensure

that she could work in a harassment-free environment, as required by
RCMP policy. His behaviour breached that duty. The court awarded a
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total of $950,000, including $125,000 for general damages and $600,000
for future wage loss.

O. Nuisance: Limitation Periods
Thhe limitation period for a nuisance action starts to run once the

li
source of the nuisance is removed; fresh damage must occur within th
imitation period, and damages are limited to that fresh damage (ML

i in e

Plaza Holdings Ltd. v. Imperial Oil Ltd., 2006 BCCA 564). Although
the leaking tanks causing the pollution had been removed outside the
limitation period, the plaintiff argued that the lingering pollutants pre-
vented the tolling of the limitation period; the court rejected this
argument and dismissed the claim as out of time.

Vf ILLS, TRUSTS, ESTATES, AND
ADULT GUARDlANSHIP

Shelley Bentley

Shelley Bentley obtained her LL.B. at Queen's University and

was called to the B.C. Bar in l 984. She is the treasurer of the
Wills and Trusts Subsection (Vancouver) of the B.C. Branch

of the Canadian Bar Association and a member of the Estate

Planning Council of Vancouver. A frequent contributor to
CLE, she has been an instructor for the Wills Drafting Work-

shop, a speaker on wills, estates, and trusts issues in Advanced

Family Law Issues, and co-chair of "Planning Considerations
for Blended Families".

A. Introduction

B. Case Law
1. Presumption of Death
2. Estate Administration
3. Wills Variation Act
4. Trusts
5. Powers of Attorney

C. Legislation
1. Succession Law Reform Project
2. Adult Guardianship and Personal Planning Statutes

Amendment Act, 2006
3. Income Tax Act
4. Court Jurisdiction and Proceedings Transfer Act and

Enforcement of Canadian Judgments and Decrees Act

A. Introduction

In 2006, the most significant developments in this area of law were
with respect to legislative initiatives. The Succession Law Reform


