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A. Introduction
Last year brought interesting and important developments in Canadian
and British Columbian tort law jurisprudence. Courts continued to
provide guidance on the issue of proximity, indicating whether a given
defendant owed a duty of care to a given plaintiff. Two of these
decisions directly affect those in the legal profession. In one, Esse& v.
Luoma, 2004 BCCA 359, a notary was found not to owe a duty of care
to a non-client (reversing the trial decision). Another, Finney v. Bar«&u
du Quebec, 2004 SCC 36, suggested that law societies and professio»l
regulatory bodies may owe a duty of care to certain members of the
public to ensure that their members do not cause harm. The deci»o
potentially affecting most Canadians is Childs v. Desormeaux (2004)~
239 D.L.R. (4th) 61 (Ont. C.A.) which confirms that social hosts
providing drinks may owe a duty of care to users of the
potentially harmed by impaired guests.

Appellate courts clarified two causes of action frequently pleaded but

rarely adjudicated: conspiracy, and interference with eco»m
relations. The Supreme Court of Canada confirmed that
environmental damages may be awarded (largely to governm«)
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beyond the mere value of the natural resources damaged. A decision of
House of Lords, Campbell v. AfGKLtd., 12004] UKHL 22 provides

an important precedent for the burgeoning tort of invasion of privacy.

B. Duty of Care

Social Host Liability

Does the host of a social gathering owe a duty of care, and, if so, to
whom? This wide-reaching issue received its most direct consideration
to date in the Ontario Court of Appeal decision of Childs v.
Desormeaux, supra. In Childs, the defendant hosts held a "BYOB"New
Year's party. The defendant Desormeaux was known to his hosts as a
heavy drinker. He left the party intoxicated. His vehicle struck the
plaintiff, who was rendered a paraplegic.

Citing the British Columbia Court of Appeal decision of Prevost
(Committee oP v. Vetter, 2002 BCCA 202, the Ontario Court of Appeal
recognized that there was no clear authority in Canada imposing a
duty of care on a social host. The court distinguished between the duty
of care imposed on commercial hosts and social hosts, and found that
Childs was not an appropriate case to find a duty of care, because the
hosts did not provide the alcohol. But the court stated that social hosts
may be liable when they know that an intoxicated guest will drive a
car and do not take reasonable steps to protect third-party users of the
road. Application for leave has now been granted (17 February 2005),
30472 (S.C.C.),and it will be important to track the development of
this case.

2. Duty of Care: Professional Regulatory Bodies

In the two most important recent decisions on duty of care, the
Supreme Court of Canada found that professional regulatory bodies in
those cases did not owe a prima facie duty of care to the plaintiffs and,
even if they did, such duty would be negated on the policy ground of
potentially indeterminate liability to an indeterminate class of persons:
Cooper v. Hobart, 2001 SCC 79 (brought against the Registrar of Mort-
gage Brokers), and Edwards v. Law Society of Upper Canada, 2001 SCC
80. Last year, the pendulum swung in the opposite direction, with two
appellate decisions opening the door for imposing duties of care on
regulatory bodies.
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Finney v. Barreau du Quebec, 2004 SCC 36 is a decision based on the
Quebec Civil Code that nonetheless has wide implications for profes-
sional regulatory bodies across Canada. In Finney, the plaintiff had
made a series of complaints against a lawyer to the Barreau du Quebec.
Although the Barreau eventually found the lawyer guilty of discipli-
nary of fences and disbarred the lawyer, its investigation and
prosecution were slow. The plaintiff brought an action and damages
against the Barreau for failing to protect the public in the handling of
complaints against its members. The Supreme Court of Canada found
that the lawyer's historic professional problems, coupled with the
plaintiff's repeated complaints, indicated that the Barreau failed to
react properly to a "clearly urgent situation". Based on the Barreau's
"virtually complete absence of diligence", the Supreme Court
concluded that the 8arreau was not protected by the irnrnunity
conferred by the Civil Code for good faith performance of the duties of
a professional body.

The Supreme Court noted that its conclusion would have been the
same under the analysis in Edwards. In Edwards, the Supreme Court
concluded that no duty of care was owed by the law society to persons
who deposited money into a solicitor's trust account, not as clients but
as participants in a third-person business promotion. The plaintiff in
Finney, in contrast, was a specific complainant who would be specifi-
cally harmed by a failure of the Barreau to address the actions of its
rnernber in a timely fashion; there was sufficient proximity to find a

primafacie duty of care.

In McClelland v. Stewart, 2004 BCCA 458, application for leave «
appeal filed (5 November 2004), 30595 (S.C.C.),the British Columb»
Court of Appeal cited the late-breaking decision in Finney to allow th
survival of the plaintiff s claim against the College of Physicians and

Surgeons of British Columbia. In McClelland, the plaintiff sued th

defendant college for failing to take adequate steps to prevent the

defendant doctor from sexually assaulting his female patients in genera

and the plaintiffs in particular. The court stated that it would hav

struck the claim against the college under Supreme Court Rule &9(

but for the recent decision in Finney.

3. Duty of Care: Notaries

Esser v. Brown, 2003 BCSC 246, reported in last year's Annua/ Rem™.
was set aside on appeal: Esser v. Luoma, 2004 BCCA 359. The P»»
Esser was not a client of the defendant notary Luorna. The case a"
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from the sale of a ranch owned by a separated couple as tenants-in-
common. The rogue partner sold the ranch by forging the signatures
of the plaintiff partner and her lawyer. The rogue then brought the
fraudulent documents back to the defendant notary, who completed
the sale. The trial court noted various suspicious aspects of the sale
documents and found that the notary owed a duty to the plaintiff to
make further enquiries. The Court of Appeal found that the trial court
had conflated the issues of duty of care and standard of care in focusing
on the suspicious "red flags" in the sale documents. The Court of
Appeal returned to the two-part analysis in Cooper v. Hobart to find
that there was insufficient proximity between the notary and the plain-
tiff to establish a duty of care. While the defendant would owe a duty
of care to the rogue who hired her notarial services, she did not have a
sufficiently "direct and close" relationship to the plaintiff. She owed no
duty of care to the plaintiff who was not a client and could not
reasonably rely upon the defendant to act in her interests.

4. Duty of Care: Directors to Creditors

Directors owe a duty of care to creditors; but that duty does not
extend to a fiduciary duty: Peoples Department Stores Inc. Prustee of) n
Wise, 2004 SCC 68. In Peoples the trustee-in-bankruptcy claimed
against the principals of Peoples for breach of fiduciary duty (under
s. 122(1)(a) of the Canadian Business Corporations Act, R.S.C. 1985,
c. C-44 (the "CBCA") (directors and officers "shall act honestly and in
good faith with a view to the best interests of the corporation ...")and
breach of duty of care under s. 122(1)(b) of the CBCA ("directors and
officers shall exercise care, diligence and skill" ). The Supreme Court
found that the principals had honestly attempted to act in the best
interests of the ill-fated corporation. The statutory fiduciary duty of
s. 122(1)(a) need not be extended toward creditors, which have other
avenues of redress. If directors and officers act in a prudent and well-
informed manner they will not be found in breach of the s. 122(1){b)
duty of care; their decisions need not be ex post facto perfect.

C. Vicarious Liability

The most significant tort decisions in 2003 concerned the scope of
vicarious liability, particularly in the unhappy context of institutional
child abuse: see last year's Annual Review at 597-600 for a full discus-
sion. The decisions received this year indicate that the recent Supreme
Court of Canada authorities on vicarious liability provide a workable,
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if fact-specific, framework for adjudicating such cases. While in the
leading cases of Bazley v. Curry, [1999]2 S.C.R. 534 and B. (K.L.) v.
British Columbia, [2003] 2 S.C.R.403, the Supreme Court was divided;
in John Doe v. Bennett, 2004 SCC 17 it speaks unanimously.

John Doe v. Bennett concerned a Newfoundland parish priest who
sexually assaulted many young boys. The action was brought against
the priest, the Roman Catholic Church, and the Roman Catholic
Episcopal Corporation. The Supreme Court of Canada found the
Episcopal Corporation both directly and vicariously liable. It was
directly liable because the bishops, who constituted the corporation,
knew or ought to have known that the priest was abusing the boys.
Vicarious liability was less certain —there was no precedent that deter-
mined whether the corporation, by virtue of the fact that it was
composed of the bishops, should be held vicariously liable.

The Supreme Court returned to the Bazley test for imposition of
vicarious liability:

(1) the relationship between the tortfeasor and the person against
whom liability is sought is sufficiently close; and

(2) the wrongful act is sufficiently connected to the conduct
authorized by the employer, that the tort can be considered a
materialization of the risks created by the enterprise.

Bazley at para. 41 guides the second consideration. With respect to the
second issue, the court first asks if there exists on-point precedents in
which vicarious liability was found on similar facts. Absent precedent,
the court is to consider factors such as the power and opportunity for
abuse conferred upon the tortfeasor by the employer against which
vicarious liability is claimed.

These considerations led to a finding of vicarious liability in John Doe.
With respect to the first issue, the Supreme Court determined that the
relationship between the priest and bishop was close. The priest swear'

vow of obedience to the bishop, and the bishop has the power to
remove and discipline the priest. With respect to the second,
bishop provided the priest with the opportunity to abuse his power~
and the wrongful acts were closely related to the priest's position. The
relationship was much closer than that between foster parents and the
government ministry, against which liability was denied, in last year s

lead case, B. (K. L) v British Columbia, supra.

The Supreme Court found that there was insufficient trial evidence
regarding the organization of the Church to consider the controversial
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issue of whether the international Church should also be held
vicariously liable.

In S.G.H; n Gorsline, 2004 ABCA 186, application for leave to appeal
dismissed (20 January 2005), 30493 (S.C.C.), the Alberta Court of
Appeal found the defendant school board not vicariously liable for a
sexual assault by the plaintiff student's track coach. The court
considered John Doe v. Bennett and applied the Bazley test. The board's
actions did not materially enhance the risk that the employee teacher
would commit the abuse. He was not placed in an intimate
relationship with the students. Policy also indicated that it would not
be just to impose liability on the board. Imposition of vicarious or
strict liability for school boards would "be regressive to the educational
system and harmful to the students the system serves".

D. Government Liability
Three cases considered limitations on government liability.

In H. (C) n British Columbia, 2004 BCCA 385, an infant sued the
Ministry of Social Services for its actions while the plaintiff was in the
ministry's care. The ministry sent the child to live at the home of her
biological father, despite ample evidence that the placement might be
unsuitable. The ministry started and then withdrew an application for
custody of the child. After that withdrawal, the child was abused by
her father. Section 101 of the Child, Family and Community Service
Act, R.S.B.C. 1996, c. 46 relieves the Crown of liability for acts or
oxnissions in good faith. The court found that the limitation provision
did not protect the government where the ministry did not inform
itself sufficiently to properly exercise its discretion and decided to leave
the infant in the care of her father. Without further investigation, the
ministry could not claim that it had made an honest and good faith
decision. The court further concluded that the applicable standard of
care was that of a prudent parent solicitous of the welfare of their
child, an appropriate standard once the ministry assumed the role of
guardian over the child.

The content of the duty of care for government was again considered
in Eimpton n Attorney General ofCanada, 2004 BCCA 72. This poten-
tial class action claimed that the governments of Canada and British
Columbia had negligently drafted the National Building Code; provi-
sions in the Code allegedly had the side-effect of trapping moisture in
condominium walls. The Court of Appeal held that the creation of the
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provincial code was an act of law-making (rather than an exercise of
governmental operations) and was therefore immune from liability.
An election, rather than a lawsuit, is the approximate means to correct
negligent governance.

In Stieber v Canada (Minzster ofNational Defence), 2004 BCCA 44, the
Crown was unable to escape liability through the six-month limitation
period in the National Defence Act, R.S.C. 1985, c. N-5 ("NDA"). The
plaintiff brought a claim in occupier s liability for her fall after a
Mother's Day dinner and dance at C.F.B.Esquirnalt. The court found
that the alleged breach of duty did not form the subject of the
statutory limit. The government was not accused of failing to fulfill the
public and statutory duties protected by the NDA limitation period.
Rather, the plaintiff claimed that the government failed to fulfill a
private or "subordinate" duty owed generally by all property owners,
be they government or otherwise.

E. Standard of Care

I . Notorists
In Enri ght v. Marwick, 2004 BCCA 259, the court reviewed the relative
rights and duties of motorists and pedestrians under the Motor Vehicle
A. ct, R.S.B.C.1996, c. 318, ss. 158, 179, and 181.The plaintiff was stuck
by a motor vehicle while crossing a crosswalk at night in poor
weather. The court found the defendant, in slowing down, had done
all that he could reasonably have done in the circumstances. The plain-
tiff had failed to take due care in not checking to his left before leaving
the curb. As the plaintiff was not visible to the defendant, the court
rejected the plaintiff s suggestion that the defendant was obliged to
stop, rather than slow down.

2. Children

Sticks and stones may break bones but no tort liability arises where
children voluntarily engage in "horseplay" conducted "in accordance
with mutually understood conventions implicitly consented to by all
parties". In Blake v. Galloway, I:2004] ESCA Civ 814, the English
Court of Appeal considered the case of a claimant who had been hit in
the eye with bark during horseplay with a group of his 15-year-ol
peers. The Court of Appeal set aside the trial decision awarding th
claimant damages (while being 50% contributorily negligent) .
Court of Appeal reviewed parallel case law'or regulated sports an
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games, and concluded that the victims of schoolyard accidents will
usually not be able to recover damages unless they can show that the
injury has been caused by a failure to take care amounting to reckless-
ness or a very high degree of carelessness, or that it was caused
deliberately, with intent to cause harm.

F. Causation
Mooney v. British Columbia (Attorney General), 2004 BCCA 402, appli-
cation for appeal submitted (24 January 2005), 30546 (S.C.C.),
considers the application of Snell v. Farrell, [1990] 2 S.C.R. 311 and
Athey v. Leonatz, [1996]3 S.C.R.458 with respect to the difficult issue
of causation. In hfooney, the plaintiff sued the RCMP in negligence,
claiming that the police failed to investigate a domestic violence
complaint. Seven weeks after the complaint, the plaintiff mother'
common-law partner ("Kruska") visited her home, and shot and
injured the plaintiff mother and daughter. The trial court found that
although the police failed in their duty of care to the plaintiffs, the
action failed for lack of a causal connection to the injuries suffered by
the plaintiffs.

The Court of Appeal produced three separate reasons for judgment for
its decision. Justices Hall and Smith agreed in the result that the action
against the RCMP should fail for lack of causation.

Hall J.A. started with the proposition that normally, causation is estab-
lished on a "but for" test: but for the defendant's acts or omissions, the
harm would not have occurred. In "exceptional" circumstances, where
evidentiary difficulties would likely leave the plaintiff without a
remedy, a court may depart from the "but for" threshold and find
liability where the acts or omissions of the defendant materially
contributed to the injury. But the court should exercise restraint in
departing from the "but for" test, as noted in a quoted passage from the
recent House of Lords decision in Fairchi ld v. Glenhaven Funeral
Services I td., [2002] UKHL 22 at para. 43:

I need hardly add that considerable restraint is called for in any
relaxation of the threshold 'but for'est of causal connection.
The principle applied on these appeals is emphatically not
intended to lead to such a relaxation whenever a plaintiff has
difficulty, perhaps understandable difficulty, in discharging the
burden of proof resting on him. Unless closely confined in its
application this principle could become a source of injustice to
de fendants.
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His Lordship noted that the facts did not resemble the multiple
tortfeasor or industrial disease scenarios for which the "but for" test
has been relaxed. Nor were the police accused of a failure to warn the
plaintiff, as in Jane Doe n toronto (Metropolitan) Commissioners of
Police (1998), 160 D.L.R. (4th) 697 (Ont. (Gen. Div.). As police actions
in past had failed to alter Kruska s predisposition to commit these
offences, Hall J.A. found the police inaction in question had made no
difference to the likelihood of Kruska's action, thus negating causation.

In separate reasons, Smith J.A. also dismissed the appeal for lack of
causation. He focused on the distinction between a "material increase"
in risk and actual causation. The plaintiff bears the onus of proving
that the defendant was a contributing cause of the injury, on a balance
of probabilities. The plaintiff failed to fulfill this requirement. It was
not impossible for the plaintiff to attempt to prove actual contribu-
tion, and thus no policy reasons existed for the court to take the
"radical" departure from requirement of causative proof. His Lordship
concluded that the police's action or inaction did not play a legally
significant causative role in Kruska's attack.

Donald J.A.'s dissenting judgement found that the facts imposed a
common law duty of care, and that the police failure to investigate the
complaint fell below the standard of care required. His Lordship found
that the causation jurisprudence had advanced sufficiently to allow the
plaintiffs theory of causation. He cited the Athey principle that in
order for a contribution to be material to causation, it need only
exceed a de minimus level. It was thus appropriate to contemplate that
had the police responded to the complaint, a peace bond might have
been issued, and this might have restrained Kruska. Although Donald
J.A. found a direct causal link impossible to prove, he concluded that
this should not block recovery by the appellants. Because of the
RCMP s own policy statements that timely intervention in violent
domestic relationships can prevent violence against women, a legal
inference of causation could follow.

G. Contributory Negligence and Contribution

I ~ Contributory Negligence

In Refco Futures (Canada) Ltd. u SYB Holdings Corp., 2004 BCCA 15,
the Court of Appeal allowed an appeal on the ground that the trial
judge had not attributed contributory negligence against the plaintiff-
by-counterclaim, SYB, and its principal, a sophisticated investor. The
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defendants had allowed SYB direct access to the trading floor for a
series of futures trades, in contravention of various industry standards
of practice. The trial judge found that in allowing the transactions to
occur, the defendant brokerage house breached its duty to the plaintiff.
The trial judge then relied on Ontario authority to find that had this
breach not occurred, the losses w'ould not have been sustained, and
that the plaintiff thus bore no contributory negligence. The Court of
Appeal reversed this finding and attributed 75% contributory negli-
gence to the plaintiff. While the defendant brokerage house ought not
to have breached the regulations, the chain of events was caused
primarily by the plaintiH s desire to initiate the transactions in the
manner performed, and the losses were exacerbated by the plaintiff's
conscious decisions to eschew protective devices such as stop orders to
limit his risk.

Chapeskie v. Canadian Imperial Bank ofCommerce, 2004 BCCA 154, was
an action in negligent misrepresentation against the bank. The plaintiff
failed to pursue funds owed to it by another company when the bank
assured that the funds were forthcoming. At trial the plaintiff was found
50/o contributorily negligent based on a failure to secure funds prior to
closing. The finding of contributory negligence was set aside on appeal.
In reaching this conclusion, the Court of Appeal endorsed the
conclusion in Avco Financial Services Realty Ltd. v. Norman (2003), 226
D.L.R. (4th) 175 (Ont. C.A.) (see last year's Annual Review at 609) that
liability in a successful negligent misrepresentation claim may
nonetheless be apportioned based on contributory negligence.

2. Contribution for Vicarious Liability

A party sued in vicarious liability cannot seek contribution in negli-
gence when the primary tortfeasor cannot do so: D.B. v. Parkland
School Division ¹.63, 2004 SKCA 113.In D.B.,the plaintiff sued both
the teacher and the school board for a sexual assault committed by a
female teacher. The infant plaintiH was left only with a claim against
the board in vicarious liability. The board, in turn, added the plaintiH s
parents as third parties, claiming that the parents were negligent in not
preventing the abuse. The court held that the only way that the board
could recover from a third party is if the primary tortfeasor —that is,
the abusing teacher —could recover from that party. The court rejected
that proposition: "there is something inherently offensive about a
relative or teacher committing sexual acts and being able to argue that
someone else is liable because they should have prevented those acts
from occurring".
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H. Damages

I . Deduction for Future Returns

1omnsend u Kroppmanns, 2004 SCC 10, clarifies issues frequently
arising in large personal injury cases. The plaintiff had been seriously
injured in a motor vehicle accident, and was successful at trial. The
plaintiff used part of the award to buy a house and pay legal fees. In
supplemental reasons, the trial judge deducted the amount of the legal
fees and house purchase from the amount used to calculate the
management fees and tax gross-up for the plaintiff. The trial judge also
reduced the management fee award by 50/o to account for a predicted
increased return assumed to result from the investment counselling for
which the fee award was granted.

The Supreme Court held that it was incorrect to deduct the house
purchase and legal fees from the amount used to calculate management
fees and tax gross-up. The Supreme Court of Canada based this conclu-
sion on the three principles of damages awards. First, damages are
assessed and not calculated. Second, desired finality leads courts to
award a one-time lump-sum of damages. Third, the plaintiff is free to
do whatever he or she wants with the sum of money awarded.

The Supreme Court also disagreed with the 50 /o reduction of
management fees. Courts should refrain from mixing deemed return
with potential return achieved, lest they undermine legislative
provisions designed to simplify the assessment of future rate of return.

2. Environmental Damages

The Supreme Court of Canada left open the possibility of an award of
common law environmental damages in British Columbia n Canadian
Forest Products Ltd., 2004 SCC 38. A fire damaged forests in the
interior of British Columbia. The licence-holder, Canfor, was found
liable for the fire. The provincial government sued for damages arising
from loss of stumpage revenues from harvestable trees, as well as the
loss of damaged trees that had to be left standing to stabilize the soil.

The majority of the court affirmed the importance of environmental
protection, but held that a plaintiff seeking environmental damages
had to prove those damages on a quantifiable basis. In this case, the
Crown failed to present a methodology for assessment of environ-
mental damages, or the evidence to support it. Instead, the Crown
claimed an environmental premium of 20/o of the value of harvestable
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trees, a measure found by the Court to be simplistic and arbitrary. The
majority suggested that evidence about the wildlife, plants, and other
organisms, the uniqueness of the ecosystem, the environmental services
or recreational opportunities in the area, as well as the emotional
attachment of the public to the area would have been relevant evidence
on assessment of environmental damage, had such a case been fully
advanced.

Justices Bastarache, LeBel and Fish would have allowed the appeal on
the basis that the Crown was fulfilling its parens patriae duty-to the
public to protect the environment. The dissent would have awarded
damages based on the evidence before the court.

3. Appellate Review of Damage Awards

The Court of Appeal exercised its jurisdiction to review jury damages
awards, a jurisdiction confirmed in Vaillancourt v. Molnar Estate, 2002
BCCA 685 {as discussed in the 2003 Annual Review at 598).
The Court of Appeal declined to interfere with the jury awards in
Boyd v. Harris, 2004 BCCA 146, and Charlebois v. Vandas, 2004 BCCA
356. Both cases applied Lambert J.A.'s caution in Foreman v. Foster,
2001 BCCA 26, that the Court of Appeal should only interfere with a
jury award to make it consistent with similar cases in the rare instance
where the award is "wholly out of all proportion".

In %kite v. Gait, 2004 BCCA 517, the plaintiff suffered ongoing soft
tissue injuries and a mild traumatic brain injury after a motor accident.
The jury awarded $197,000 for non-pecuniary damages. On appeal, the
court found that it was one of the rarer cases where the jury award was
excessively high, requiring intervention; the court substituted an award
of $115,000. In dissent, Thackray J.A. found $115,000 still too high,
and the verdict "perverse". His Lordship would have ordered a new
trial.

In Spehar (Guardian ad litem oP v. Beazley, 2004 BCCA 290 {regarding a
trial by judge alone), the plaintiff suffered brain injuries which left her
incapable of managing her affairs or living on her own. The trial judge
found that the injuries were "devastating" and assessed damages at
$280,000, towards the upper limit for non-pecuniary damages. The
total damages award (of which the largest amount was for rehabilita-
tion therapy) was some $7.5 million. On appeal this assessment was
found to be reasonable.
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4. Jurisdiction of Trial and Appeal Courts to Set Aside
Unreasonable Jury Awards

Johnson v. Iaing, 2004 BCCA 364, supplementary judgment, 2004
BCCA 642, concerned an inordinately low damages award of $2,250 to
a plaintiff suffering serious injuries in an automobile accident. The case
provided occasion for a historical review and summary of the powers
of the trial judge and appellate court in the face of an unreasonable jury
award. The court concluded that a trial judge may not assess damages
and substitute his or her assessment for an unreasonable jury award. If
the award is appealed, and considered by the Court of Appeal to be so
unreasonable as to constitute an error of law, s. 9(1)(c) of the Court of
Appeal Act {"the court may ...make or give any additional order that it
considers just.") empowers the appellate court to remit the case back to
the trial judge to assess the damages on the evidence at trial.

5. Wrongful Birth

Two British Columbia trial decisions, Bevilacqua v. Altenkirk, 2004
BCSC 945, and Roe v. Dabbs, 2004 BGSC 957, provided scholarly
reviews of damages principles for "wrongful birth". The plaintiffs in
those cases sued for damages to support children born after a failed
abortion (Roe) and a failed vasectomy (Bevilacqua). For a brief review
of conflicting case law on damages for negligent birth of children, see
last year's Annual Review at 616-617.

Bevilacqua and Roe recognize the moral tension between awarding the
costs of raising the child (thereby assessing a child as an overall burden)
and denying damages {thereby downplaying the clear expenses of rais-
ing an unexpected child). The courts conclude that the appropriate
British Columbia award for wrongful birth is one that treats the
damages as non-pecuniary. The courts endorse the English approach of
"conventional damages" awarded in Rees v. Darli ngton Memorial
Hospital NHS Trust, [2003] UKHL 52, where $15,000 was awarded to
recognize the injury and loss suffered by way of an unwanted
pregnancy. The courts emphasize that the analysis will not reflect a
mathematical calculation of advantages and disadvantages of a baby,
and concede that the resulting figure may seem arbitrary. A court
should arrive at quantum after considering the parents'easons for
having wanted to limit the size of their family, and their actual circum-
stances both at the time of the medical attempt to avoid pregnancy and
at the time of the pregnancy and childbirth.
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Both cases considered the defendants'itigation arguments: the
plaintiffs could have aborted or adopted out the children. Both cases
express doubt that such mitigation arguments would ever have
application.

In reviewing all of the factors leading to an award of conventional
damages, the Bevilacqua court awarded $30,000 to Mrs. Bevilacqua to
compensate her for her pregnancy and childbirth, and $20,000 to
Mr. Bevilacqua to compensate him for the financial readjustments he
had to make for the additional child. The court did not award the
projected costs of raising the child to age 21 (assessed for purpose of
appeal at $ 115,000) or the cost of Mrs. Bevilacqua's lost work
($92,500). The Roe court awarded the plaintiff mother $55,000 for
non-pecuniary damages, representing the limitations on her lifestyle
and activity, as well as the emotional stress related to the failed
abortion. Further, $5,000 was awarded for lost income.

I. Specific Torts: Defamation
Ontario proved the most fertile jurisdiction for defamation juris-
prudence in 2004, particularly in the affirmation that traditional
defamation rules may apply to the potentially limitless publication of
defamatory material on the Internet.

I . Internet Defamation: Damages
In Barrick Gold Corp. v. Lopehandia (2004), 239 D.L.R. (4th) 577, the
Ontario Court of Appeal provides useful analysis for assessing damages
for Internet defamation. The court found that the ubiquity, universal-
ity, and utility of the Internet made "cyber liable", as referred to in the
judgment, distinct from traditional media for the purposes of damage
from defamation. The court noted that communication via the
Internet is instantaneous, seamless, interactive, blunt, borderless, and
far-reaching. Its impersonal and anonymous nature creates a greater
risk that the defamatory remarks will be believed by the wide and
largely unknown readership.

The plaintiff corporation was the subject of the defendant s systematic
libel campaign. At trial, the judge limited damages to $15,000 for
general compensatory damages, based partly on the conclusion that a
reasonable reader would not likely take the defendant's claims
seriously. The Court of Appeal replaced the damages award with an
award of $75,000 for general damages, and $50,000 for punitive
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damages, holding that communications that would seem intemperate
in a conventional medium would not be read in the same way in the
free medium of the Internet.

The Ontario Court of Appeal also showed a willingness to issue a
remedy —in the form of a permanent injunction —commensurate with
the breadth of the defendant's publication. The court recognized the
traditional concerns about issuing an unenforceable remedy, and the
imposition of an injunction on a defendant only marginally present in
the domestic jurisdiction. Specific to the Internet context, the court
recognized that it was difficult or impossible to determine the physical
origin of the defendant's Internet postings, and its path from the
defendant to a server to a reader, all possibly located in various juris-
dictions. Ultimately, the court endorsed the conclusion of the
Australian High Court in Dom Jones 5 Co. Inc. v. Gutnick, [2002]
HCA 56 that it is "self-evidently unacceptable" that there can be no
effective remedy for Internet defamation. It also noted that at least one
of the bulletin boards used by the defendant was operated by Yahoo
Canada Inc. in Toronto, and that Barrick could suffer harm to its
reputation in Ontario. The court accordingly granted a permanent
injunction restraining the defendants from disseminating, posting on
the Internet, or publishing further defamatory statements concerning
Barrick, its officers, directors, or employees.

Barri ck also provides a useful precedent for defamation damages
awarded to corporate plaintiffs. As observed by Justice Doherty in his
Barri ck dissent, traditionally corporations have been limited to a
nominal amount sufficient to publicly vindicate the company s busi-
ness reputation, absent evidence of special and actual economic loss to
the corporation. In Barrick, the evidence of specific harm was modest.
The award of $125,000 to Barrick will assist in future defamation
claims brought by corporations, in circumstances where proof of
special damages is often difficult to establish.

The Ontario Court of Appeal endorsed the Alberta decision of
Vaquero Energy Ltd. v. Weir, 2004 ABQB 68. Vaquero pithily addresses
several issues that will commonly arise in an Internet defamation case,
including the identity of the person sending the e-mails, and
quantification of damages.

2. Internet Defamation: Jurisdiction

In Bangoura v. Washington Post (2004), 235 D.L.R. (4th) 564 (Ont.
S.C.J.) the Ontario court accepted jurisdiction over an action for
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allegedly defamatory material posted on the website of the defendant
newspaper. The "real and substantial connection" with Ontario was
the accessibility of the Washington Post website by any Internet viewer
in Ontario, as well as the plaintiff s residence in Ontario. The publica-
tions themselves had nothing to do with Ontario. The court also
followed Dom Jones v. Gutnick, supra, in noting that traditionally the
situs of defamation is where the damage to reputation occurs, and that
those who post information on the Internet do so knowing that the
information is available to people around the world without
geographic restriction.

For a fuller discussion of Internet jurisdiction, see the 2003 Annual
Review at 588-589.

3. Negligence and Defamation

In P.G. Restaurant Ltd. v. Northern Interior Regional Health Board, 2004
BCSC 294 (appeal to be heard in January 2005) and Trizec Properties
Inc. v. Ci tigroup Global Markets Inc., 12004] O.J. No. 2906 (QL)
(S.C.J.),courts rejected negligence claims that were essentially recast
defamation claims. In both actions, the creative plaintiffs pointed to
the two-stage test for duty of care in negligence law under Cooper v.
Hobart, 2001 SCC 79, and asserted that there was a sufficient relation-
ship of proximity between the defendant who negligently made
misstatements harming the plaintiff, and the plaintiff, to found a duty,
and no policy reasons for limiting that liability.

In Trizec, the court canvassed past decisions holding that claims for
damage to reputation are exclusively governed by the law of defama-
tion. In P.G. Restaurant, the court reviewed the jurisprudence at length
and noted that the law of defamation s defences of qualified privilege
and fair comment address the tension between freedom of speech and
protection of one's reputation. Such a balance represents a policy
reason that would negate a duty of care based upon the second part of
the AnnslCooper test, and deny a claim in negligence.

Interestingly, the leading Supreme Court of Canada case on defama-
tion in 2004, Gilles E. Neron Communication Marketing Inc. v. Chambre
des notaires du Quebec, 2004 SCC 53, applies a negligence test to find
the co-defendant, the CBC, guilty of defamation. Importantly, the
decision is based upon the Quebec Civil Code, and as such has limited
application to common law defamation actions. Indeed, as noted by
Justice Binnie in his strong dissent, the information broadcast was of
true facts in the public interest. The action would thus not have likely
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succeeded at common law. The majority found that the CBC failed to
meet professional journalistic standards, in selectively publishing
portions of a letter written by the plaintiff, and not allowing the plain-
tiff to correct or respond to those points. The CBC was ordered to pay
$673,153.

Ultimately, judicial analyses paralleling a negligence inquiry will
become increasingly frequent with the widening application in Canada
of the test for qualified privilege set out in Reynolds v. Times ¹mspapers,
[1999] 3 W.L.R. 1010 (H.L.). This test for qualified privilege focuses
less on the traditional duty-interest test and more on the fairness and
responsibility of the publication: see the 2002 Annual Review at 579-
584 for more detailed discussion of Reynolds.

4. Defamation Actions: Limitation Periods

Two 2004 decisions sought to preserve the efficacy of limitation
periods. Carter v. BCFederation ofFoster Parents Assn., 2004 BCSC 137,
concerned postings on an Internet forum. The plaintiff sought to avoid
a limitation period by arguing that the republication of the libel
occurred each time the on-line comment was accessed by an Internet
user. The court noted that if that were the case, a site provider such as
the defendant could never avail itself of any limitation period defence.

In Afurphy v. Alexander (2004), 236 D.L.R. (4th) 302, the Ontario
Court of Appeal confirmed that defamatory statements made by the
defendant outside the limitation period are not to be considered when
assessing damages for defamatory statements made by the same defen-
dant within the limitation period. The court recognized that generally
the entire conduct of the defendant, both before and after the start of
an action, is relevant to damages, but concluded that counting the
older defamation towards damages would render meaningless the
expiry of the limitation period.

j. Specific Torts: Interference with Economic Relations
Our Court of Appeal had occasion to provide shape to the ancient yet
amorphous tort of interference with economic relations (also referred
to as "inducing breach of contract", and "interference with contractual
relations" ). In Verchere v. Greenpeace Canada, 2004 BCCA 242, applica-
tion for leave to appeal dismissed (18 November 2004), 30443 (S.C.C-),
the defendants protested by chaining themselves to the plaintiff
loggers'quipment, resulting in lost work and lost income. The
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defendants claimed ignorance of the contents of the disrupted
contracts. The defendants also claimed that their actions were not
intended to disrupt contractual relations but rather to draw attention
to the political issue of logging. Madam Justice Southin, writing for the
court, dismissed the latter defence: the defendants intended to cause the
logging to stop, and the motive or rationale of political protests was
irrelevant to the issue of liability. The court modified slightly the test
put forward by the trial judge, to provide the following test:

(1) the plaintiff had a valuable and enforceable contract at the
time of the alleged interference;

(2) the defendant knew of the existence of the contract;
(3) the defendant by unlawful (wrongful) means caused the

breach of the plaintiH's contract;
(4) the defendant intended that they breach their contract;
(5) the plaintiff did breach the contract as a result of the

interference of the defendant;

(6) the interference of the defendant was wrongful; and

(7) the plaintiff suffered damages as a result of the interference.

The court defined "unlawful" broadly as "any act which one has no
lawful right to do". In the case at bar, the court noted that to deprive
someone of the use of the tools necessary for his work is unlawful by
the criminal law and thus suHicient to establish an unlawful or
wrongful means.

A diHerent panel of the Court of Appeal, in oral reasons, provided a
slightly diHerent formulation of the test, in Super-Sa~e Enterprises Ltd.
n Del's Propane Ltd., 2004 BCCA 183. There, the defendant gas
supplier persuaded a towing company to switch gas suppliers. The
defendant had asked the towing company if there was an existing
supply contract in place and had been informed (erroneously), that
there was no such contract. In fact, the plaintiH, Super-Save, had a
long-term service contract in place which was severed as a result. The
court rejected the plaintiff's claim that the defendant w'as required to
do more (such as consult with Super-Save) to second-guess whether an
existing contract was endangered; the court also rejected the assertion
that to do less constituted recklessness on the part of the defendant.
The court set out a five-part test for the tort:

(1) the existence of a contract;
(2) the defendant was or can be assumed to have been aware of

the existence of a contract;
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(3)
(4)
(5)

the defendant intended to cause the breach;
the defendant caused or induced a breach; and
the plaintiff su.Hered damages as a result.

The court also noted that some academic authorities erect a sixth head
for consideration, namely whether the actions can be justified by any
overriding consideration.

The New Brunswick Court of Appeal a endorsed similar five —or six-
part test for the tort in Walsh n ¹icolls, 2004 NBCA 59. In Walsh, the
plaintiff insured alleged that the defendant insurance company and its
adjuster Ms. Nicolls engaged in bad faith conduct bringing about the
rejection of her valid claim for non-fault accident benefits and thereby
breached its contract with her. The court found that the tort of inten-
tional procurement of breach of contract is appropriate where the
insured plaintiH alleges an unjustified denial of benefits due to adjuster
bad faith. Note that this consideration arises in the context of an
application to strike, and is of limited precedential value in that regard.

The Ontario Court of Appeal has also recently considered this tort at
length in Reach M.D. Inc n Pharmaceutical Manufacturers Assn. of
Canada (2003), 227 D.L.R. (4th) 458, discussed in the last year's Annual
Re~i't 619-20. Reach MD. presented a three-part test:

(1) the defendant intended to injure the plaintiH;

(2) the defendant interfered with the plaintiH's business by an
illegal or unlawful means; and

(3) as a result, the plaintiH suffered loss.

In this, the Ontario Court of Appeal's broad interpretation of "illegal
or unlawful" as "without legal justification" is consonant with Southin
J.A.'s interpretation in Verchere.

K. Specific Torts: Conspiracy
Golden Capi tal Securities Ltd. n Rempel, 2004 BCCA 565, questions the
utility of a claim in conspiracy in the context of a securities market
where investors seek to make money rather than to cause harm.

The'efendantappellants in Golden Capital participated in an unlawful
short-selling scheme wherein they sold shares not actually in hand.
They disguised their lack of shares by trading through several broker-
age houses. They did not advise the brokera,ge house of their lack of
shares, thus prompting the false assumption that it was a regular long
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sale, and exposing the brokerage house to risk. The plaintiff brokerage
house limited its claim against the individual defendants-appellants in
conspiracy, alleging that they had conspired to harm the brokerage
house. The unanimous court returned to the test for civil conspiracy:
two or more persons agreeing to carry out a common design by
v.nlawful means, directed at a third person, where the conspirators
knew or ought of have known that injury to that third person would
likely result. The court found that "likelihood of injury" must be
distinguished from "possibility of injury": there must be a "clear
expectation" that the plaintiff would be injured as a result. In the
present case the alleged conspirators did not conduct the short-selling
scheme to harm the brokerage house, although it was foreseeable that
harm might result if the brokerage house were called upon to actually
produce the shares. While condemning the illegality of the

defendants'ctions,

the court concluded that the claim in conspiracy was
misconceived.

L. Specific Torts: Conversion
In J.C. Creations Ltd. v. Uancouver City Savings Credit Union, 2004
BCCA 107, and Westboro Flooring and Decor Inc. v. Bank of ¹va
Scotia (2004), 241 D.I .R. (4th) 257 (Ont. C.A.) the British Columbia
and Ontario Courts of Appeal considered the tort of conversion in
actions brought by plaintiH businesses against defendant banking insti-
tutions, arising from fraudulent deposits made by the plaintiH
businesses'mployees. Both courts endorsed and applied the Supreme
Court of Canada decision in Boma manufacturing Ltd. v. Canadian
Imperial Bank ofCommerce, I 1996]3 S.C.R.727.

In J.C. Creations the court noted that the court was required to make
the diHicult decision of which of two generally innocent parties should
bear the loss caused by a fraud. The plaintiH's fraudster employee over
a period of time deposited approximately $100,000 in cheques with a
false endorsement bearing an acronym of the business name of the
plaintiff into a personal account at the defendant credit union. The
credit union denied liability, claiming that it had acted in good faith. It
cited s. 165(3) of the Bills ofExchange Act, R.S.C. 1985, c. B-4, which
states that when a "cheque is delivered to a bank for deposit to the
credit of a person and the bank credits him with the amount of the
cheque, the bank acquires all the rights and powers of a holder in due
course of the cheque". The court rejected this defence, noting that the
fraudster employee did not have apparent or actual authority to
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endorse or deposit cheques, and the "person" referred to in s. 165{3)
must be the person actually entitled to the cheque.

The Ontario Court of Appeal reached a similar conclusion in Westboro
Flooring. The fraudster employee of the plaintiff wrote cheques in the
plaintiff s name to a defunct supplier, and then deposited them into his
own account at the defendant bank. The court confirmed that conver-
sion is a strict liability tort, that the requisite "wrongful" aspect of a
tort of conversion consists of acting in a manner that is "inconsistent
with the owner's right of possession"; and that blameworthy conduct
going beyond that is not an essential element of the tort. The court
reached the same conclusion as the British Columbia Court of Appeal
in its analysis of s. 165(3).

N. Specific Torts: Breach of Confidence/
Invasion of Privacy

In British Columbia, the Privacy Act, R.S.B.C.1996, c. 373, s. 1 creates
a statutory right of action for breach of privacy. But courts have
declined to recognize a common law right of action: see Lord v.
McGregor, 2000 BCSC 750. The House of Lords reached a similar
conclusion last year, in Wainright v. Home Office, [2003] 3 W.L.R.
1137. In Campbell v. MGN Limited, [2004] UKHL 22, however, the
House of Lords confirmed and expanded a tort of breach of privacy,
developed from the tort of breach of confidence. The Supreme Court
of Canada considered a similar tort in Aubrey v. Editions Vice-Versa
Inc., [1998] 1 S.C.R. 591. Aubrey was based upon the Civil Code, and
Campbell was based upon articles 8 (Respect for Private and Family
Life) and 10 (Freedom of Expression) in the European Convention on
Human Rights, and as such these cases are limited in their application
to Canadian common law. That being said, this is an area of law
anticipated to develop and expand in Canadian common law in the
future.

The Campbell plaintiff was the famous fashion model Naomi
Campbell. The defendant publisher of the English tabloid, The Mirror,
published an article and photograph concerning Ms. Campbell's treat-
ment by Narcotics Anonymous. The Lords endorsed an objective test
of whether a reasonable person placed in the situation of the subject of
disclosure would expect preservation of his or her privacy. Once that
threshold is crossed, the court is to balance the claimant's interest in
keeping the information private versus the countervailing interest of
the recipient in publishing it. The Lords held that if the information is
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obviously private, the person to whom it relates can reasonably expect
the privacy to be respected. Applied to the case, public dissemination
of Ms. Campbell's drug treatment would be highly distressing and
constitute actionable breach of privacy. Two Lords agreed upon the
existence of a tort of breach of privacy, but found it inapplicable to
Ms. Campbell, a public figure who had previously made false
statements that she had no drug problem.


