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A. Introduction
In 2001, there were developments in two significant areas of tort law,
based on cases decided or originating in British Columbia. The first
area was the duties of care owed by, and the potential liability for
abuse of office on the part of, public officials and governments (Cooper
v. Hobart, First National Properties Ltd. v. McMinn, Powder Mountain
Resorts Ltd. v. British Columbia), and the trilogy of cases involving
abuse of children (M.B., E.D.G., and KL.B.). Leave to appeal to the
Supreme Court of Canada. was granted in December 2001 in this
trilogy of child abuse cases. The Supreme Court of Canada's
anticipated determination of the important issues raised in these cases
could have far-reaching effects regarding liability without fault on the
part of government bodies, and will bear close attention.
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The second important development was in causation in medical
negligence cases (Bigcharles v. Lomax, hfontgomery v. Luoma, and 7rem-
blay v. hfcLauchlan). There were also decisions by the British Columbia
Court of Appeal on medical negligence (OLi ver v. Ellison and
Brimacombe v. Plathews) and accounting for realized and unrealized
contingencies when quantifying damages (Kemp v. Wittenberg, Aosvold
v. Dunlop and JDPI Capital Ltd. v. Asiamerica Equities Ltd.).

In the area of defamation, there were cases on a variety of subjects
including the defence of qualified privilege (notably Ward v. Clark),
defamatory meaning, pleadings and discovery, and jurisdiction in the
context of defamation in the workplace (Sadler v. Surrey, Webber v.
Kelomna, and Blanco-Arriba v. The Queen).

B. Duty of Care

I. Duty Owed by the Superintendent of Mortgage Brokers to
Investors

The Supreme Court of Canada in Cooper v. Hobart, 2001 SCC 79,
affirmed the British Columbia Court of Appeal's finding that no duty
of care was owed by the Registrar of Mortgage Brokers to individuals
who invested in commercial mortgages through Eron Mortgage
Corporation. {The decision of the British Columbia Court of Appeal
was discussed in the 2001 edition of Annual Review Law 5 Practice, pp.
610-614; Cooper v. Hobart, 2000 BCCA 151, reversing (1999), 68
B.C.L.R.(3d) 293 (S.C.)).
In Cooper v. Hobart, the plaintiff investor sued the province, and the
Registrar of Mortgage Brokers, Hobart, whose powers arose from the
Mortgage Brokers Act, R.S.B.C.1996, c. 313, intending to have the case
certified as a class action. Eron and numerous individuals who were
alleged to have been involved in Eron's operations were named as third
parties. Under the kIortgage Brokers Act and the relevant regulations,
the Registrar can investigate the actions of mortgage brokers and sub-

mortgage brokers, and suspend or cancel their registration if they are
unsuitable or if their actions are in violation of the Act. The plaintiH
alleged that the Registrar owed her a duty to investigate Eron's
activities and to suspend its registration earlier than he did, in addition
to notifying investors and potential investors of that suspension.
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The Supreme Court of Canada noted the case did not fall within any
established category for finding a duty of care. The court applied the
two-part Arms test in concluding that the law of negligence should not
be extended so as to find a duty of care owed to the plaintiff. The two-
part test from Arms v. Merton London Borough Council, [1977] 2 All
E.R. 492 at 498-9 {H.L.)for finding a duty of care is:

First one has to ask whether, as between the alleged wrongdoer
and the person who has suffered damage there is a sufficient
relationship of proximity or neighbourhood such that, in the
reasonable contemplation of the former, carelessness on his part
may be likely to cause damage to the latter, in which case the
prima facie duty of care arises. Secondly, if the first question is
answered affirmatively, it is necessary to consider whether there
are any considerations which ought to negative, or to reduce or
limit the scope of the duty or the class of person to whom it is
owed or the damages to which a breach of it may give rise.

The Supreme Court of Canada stated {at para. 28) that this test "does
not involve duplication because different types of policy considerations
are involved at the two stages". The court explained the application of
the Arms test {at paras. 30-31):

In brief compass, we suggest that at this stage in the evolution of
the law, both in Canada and abroad, the Arms analysis is best
understood as follows. At the first stage of the A.nns test, two
questions arise: (1) was the harm that occurred the reasonably
foreseeable consequence of the defendant's acth and (2) are there
reasons, notwithstanding the proximity between the parties
established in the first part of this test, that tort liability should
not be recognized hereP The proximity analysis involved at the
first stage of the A nns test focuses on factors arising from the
relationship between the plaintiff and the defendant. These
factors include questions of policy, in the broad sense of that
word. If foreseeability and proximity are established at the first
stage, a prima facie duty of care arises. At the second stage of the
Arms test, the question still remains whether there a.re residual
policy considerations outside the relationship of the parties that
may negative the imposition of a duty of care. It may be, as the
Privy Council suggests in [Yuen Kun Yeu v. Attorney-General of
Hong Iong, [1988] 1 A.C. 175] that such considerations will not
often prevail. However, we think it useful expressly to ask,
before imposing a new duty of care, whether despite foreseeabil-
ity and proximity of relationship, there are other policy reasons
why the duty should not be imposed.
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Dn the first branch of the Arms test, reasonable foreseeability of
the harm must be supplemented by proximity. The question is
what is meant by proximity. Two things may be said. The first
is that "proximity" is generally used in the authorities to charac-
terize the type of relationship in which a duty of care may arise.
The second is that sufficiently proximate relationships are iden-
tified through the use of categories. The categories are not
closed and new categories of negligence may be introduced. But
generally, proximity is established by reference to these catego-
ries. This provides certainty to the law of negligence, while still
permitting it to evolve to meet the needs of new circumstances.

Applying the first branch of the Arms test, the court held that even if
reasonable foreseeability of harm could be shown, there was not suffi-
cient proximity between the parties to support a duty of care. The
factors giving rise to proximity had to be found in the Afortgage Brokers
Act, and the court held that the Act does not impose on the Registrar a
duty of care to investors. Rather, the court held that the Registrar's
duties were owed to the public as a whole to ensure the efficient
operation of the mortgage marketplace, and that "a duty to individual
investors would potentially conflict with the Registrar's overarching
duty to the public."

Having found no prima facie duty of care, it was not necessary for the
Supreme Court of Canada to apply the second branch of the Arms test
by considering whether such a duty of care was negated by "residual
policy considerations". The court reiterated (at para. 37) that such
considerations:

are not concerned with the relationship between the parties, but
with the effect of recognizing a duty of care on other legal
obligations, the legal system and society more generally. Does
the law already provide a remedy? Would recognition of the
duty of care create the spectre of unlimited liability to an unlim-
ited class? Are there other reasons of broad policy that suggest
that the duty of care should not be recognized?

The court also stated that it is at the second stage of the Arms test that
the principle of immunity of government policy from judicial review
will be applied, and that "[s]imilar considerations may arise where the
decision in question is quasi-judicial", citing the companion decision of
Edwards v. Jaw Society of Upper Canada, 2001 SGC 80. In the latter
case, it was held that the Law Society did not owe a duty of care to
persons who were not clients of the lawyer in question and who
deposited funds into the lawyer's trust account.
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In Cooper v. Hobart, the Supreme Court of Canada stated in obiter that
even if there had been a prima facie duty of care found under the first
branch of the Arms test, it would have been negated under the second
branch for overriding policy reasons. The Registrar's obligation was
described as being to balance public and private interests and, when
deciding whether to remove a broker's licence, to act in a quasi-judicial
capacity. The court held (at para. 51) that "[t]hese requirements are in-
consistent with a duty of care to investors." In addition, the court
found that the Registrar was obliged to make "difficult discretionary
decisions in the area of public policy, decisions which command defer-
ence" (at para. 53). The court also stated "the spectre of indeterminate
liability would loom large if a duty of care was recognized as between
the Registrar and the investors in this case" (at para. 54). As a final
policy consideration, the court concluded that imposing a duty to
investors would have the effect of making taxpayers insurers of the risk
of loss on investments, and found no indication that the legislature
intended that result.

C. Abuse of Public Office —Politics or Malice?
The plaintiH in Cooper v. Hobart, was given liberty to amend her
pleadings to allege an intentional tort, such as breach of public duty or
misfeasance of public office. This aspect of the case was discussed in
2001 Annual Review ofLaw 5 Practice. The Court of Appeal cautioned
the plaintiff about the need to prove either that the defendant intended
to injure the plaintiff or had actual knowledge that his acts were
unlawful and that injury would result, citing Three Rivers District
Council v. Bank of England (¹. 3), [2000] 2 WL.R. 15 (C.A.). The
latter judgment was subsequently varied in the House of Lords to alter
the test for liability where the public official either knew of or was
recklessly indiHerent to the illegality of his or her act, as opposed to
acting with malice towards the plaintiff. The House of Lords held that
reckless indifference to the risk of injury to the plaintiff as a result of
the official's unlawful act was suHicient to ground liability (see Three
Rivers District Council v. Bank ofEngland (¹.3), [2000] 2 W.L.R. 1220
(H.L.)). However, the plaintiH in Cooper v. Hobart did not amend her
pleadings, so the applicability of either branch of the tort of abuse or
misfeasance of public office did not arise in the case.

The issue did arise in First ¹tional Properties Ltd. v. McMinn, 2001
BCCA 305, reversing (1999), 178 D.L.R. (4th) 505 (B.C.S.C.),leave to
appeal denied [2001t S.C.C.A. No. 365 (QL). The plaintiff, a land de-
veloper seeking to subdivide and develop parts of a site near Victor&»
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was successful at trial in a claim for abuse of public office against the
mayor of the District of Highlands and the District's administrator.
The administrator had responsibility for considering applications to
subdivide land under the Land Title Act, R.S.B.C.1979, c. 219, ss. 85
and 86, and could refuse to approve a subdivision plan if he considered
it to be "against the public interest". The trial judge found that the Dis-
trict's Council acted in abuse of public oHice, but that no damages
were caused. The trial judge dismissed claims of economic conspiracy
and the "tort of bad faith" against the province and an employee, who
had negotiated the purchase of the entire parcel after the District
rejected the plaintiH's application to subdivide part of the property.

The following briefly describes the essential facts of the case. The
District of Highlands was created as a new municipality in December
1993, and the impugned events took place primarily between late 1993
and March 1994. The defendant mayor had for many years been
involved in eHorts to preserve the natural environment in the area, and
was aware of efforts by the Nature Conservancy of Canada ("NCC")
to acquire some or all of the property. After the action was
commenced, it was discovered that the mayor had written privately to
the NCC twice in December 1993 and revealed details of an "oH the
record" meeting with the plaintiff regarding the proposal to develop
the land. The NCC forwarded copies of those letters to the province in
the course of discussions about jointly funding the purchase of the
land. However, the NCC's eHorts to acquire the land were unsuccess-
ful due to lack of funding. The province was also interested in
acquiring the land, recouping some or all of the cost by subdividing
and selling part of it, and designating the balance as a park. In early
March 1994, shortly after the defendant administrator rejected the
plaintiH's proposal to subdivide part of the land on the basis that the
proposal was against the public interest, the plaintiH entered into
negotiations with the province to sell the entire property. The
province was made aware by the other defendants of the rejection of
the plaintiH's application to subdivide. The province and the plaintiff
agreed on March 7, 1994, to a selling price of $8.5 million, which was
the same price at which the plaintiff had granted another developer an
option to purchase the land in mid-1993, which option had lapsed. On
the same day, the District's administrator wrote to the province and
indicated that he would consider supporting a rezoning application for
a portion of the land, which required the District Council's approval,
in concert with dedication of the remainder as a park. The next day,
the Province announced publicly its intention to acquire the land and
to recoup the cost by subdividing and selling part of it. The plaintiff
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was angered by'his announcement. Many months later, the province
received approval from the District to rezone and subdivide 270 acres,
and the balance of the land became a provincial park.

On appeal, the Court of Appeal considered the elements of the tort of
abuse of public office, as well as questions of causation and
quantification of damages. The appeal was allowed on all three issues.
On the elements of abuse of public office, the Court of Appeal referred
to case authorities, including Roncarelli v. Duplessis, t1959] S.C.R. 121,
and Three Ri vers Dzstri ct Counci l v. Bank of England (¹.3), in
identifying two separate branches of this intentional tort:

(1) exercising a statutory power with malice, e.g., with intent to
injure the plaintiff, acting for a reason "knowingly foreign to
the administration", or acting to gain a private collateral
advantage, involving bad faith in the sense of exercise of
power for an improper or ulterior motive; and

(2) knowingly acting in excess of lawful powers, or omitting to
do an act required by law, where damage to the plaintiff was
foreseen as a probable consequence.

Regarding the first branch, the Court of Appeal in Powder Mountain
Resorts Ltd. v. British Columbza, 2001 BCCA 619 (a case decided after
First ¹tional) held that the existence of targeted malice can result in
liability even if the public official was otherwise acting within the
scope of his or her lawful authority. It is also clear, following the
House of Lords'ecision in Three Rzvers District Council, that reckless
indifference as to the illegality of the act in question and the risk of in-
jury to the plaintiff will support a finding of liability on the second
branch of the tort (Powder Mountain Resorts Ltd. at paras. 7 and 79-80).

In Fzrst ¹ti onal Ltd. v. McMi nn, the trial judge found that the
defendants did not act outside their lawful auth. ority. On appeal, the
plaintiff did not challenge the finding. The trial judge also found that
the defendants acted for an improper purpose in assisting NCC in its
attempt to acquire the land for use as a park, and in delaying the plain-
tiff's application to subdivide while assuring the province that if it
bought the land, an application to rezone and subdivide part of it
would be favourably received. The trial judge found that the defen-
dants put the plaintiff at a disadvantage in its negotiations with the
province, and thereby acted for an improper purpose and in abuse of
public office. This was taken by all parties to constitute a finding of
"targeted malice".
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In reversing the decision of the lo~er court, the Court of Appeal noted
that liability based on committing a lawful act for an improper
purpose (the first branch of the tort as set out above) is an exception to
the general rule that a lawful a.ct will not result in liability simply
because it was exercised for a bad motive (at para. 38):

The 'exceptional'ature of this result alone suggests that
judicial caution is advisable; and when aspects of politics or
governmental policy are also involved, such caution becomes
essential.... [C]ourts should be slow to impute bad faith to
elected officials unless there is no other rational conclusion.

The court also observed that the improper purpose found by the trial
judge was not vengeance against the plaintiff or a private advantage for
the defendants, but rather assisting NCC in its negotiations to acquire
the land. The court posed the question, "Was this a private or

'ulterior'otive

or a purpose 'foreign'o the administration of the District of
Highlands?" After noting that the mayor had long advocated and had
been elected on a platform of preservation of the area in question, the
court concluded that acting within one's lawful powers and in
accordance with one's beliefs as to what is in the public interest does
not equate to malice against those adversely affected by the act in
question (at para. 40):

No authority of which I am aware has equated a bona fide
political belief about the public interest with the type of motive
found in cases such as Roncarelli. To move by inference from a
wish to preserve the Gowlland lands to a motive, and indeed a
conspiracy, to injure [the plaintiff's] prospects for profitability
or to 'disadvantage'the plaintiff] in its negotiations with the
Province is a large leap indeed. Clearly, a consequence of the
Gowlland proposal favoured by [the mayor] was that [the
plaintiff] would not realize the profit it was hoping for ...That
consequence, however, is not in my view comparable to a desire
to gain a private advantage or to spite or injure another
personally. Decisions made by elected officials in pursuit of
what they see as the public good often adversely affect private
interests. Knowledge that this will result can surely not, if the
power is otherwise properly exercised, convert such decisions
into targeted malice.

(See also Powder PIountain Resorts, at para. 70.)

On the issue of causation, the Court of Appeal found that the two
letters written by the mayor to NCC, the administrator's handling of
the plaintiff's application to subdivide, and the administrator's com-
munications with the province, did not cause the plaintiff to sell the
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land to the province. Dn the question of damages, the Court of Appeal
found that the trial judge had erred in her assessment of the appraisals
in evidence, and that the best evidence of fair value was the price
negotiated between the plaintiff and the province, and noted that this
price equalled the option price the plaintiff had agreed to in mid-1993.

D. Vicarious Liability and Non-Delegable Duties of
Government and Government Agencies

In three cases, in which the British Columbia Court of Appeal was
divided on the issue of when government or governmental bodies
should be held liable to pay for the damages caused by the tortious acts
of others, the Supreme Court of Canada granted leave to appeal on
December 6, 2001. The three cases, heard together by the Court of
Appeal, all involve plaintiffs who were minors at the times of the
impugned events (E.D.G. v. Hammer, 2001 BCCA 226, leave to appeal
granted, [2001] S.C.C.A. No. 323 (QL); M.B v. British Columbia, 2001
BCCA 227, leave to appeal granted, [2001]S.C.C.A.No. 333 (QL); and
KL.B. v. British Columbia, 2001 BCCA 221, leave to appeal granted,
[2001]S.C.C.A.No. 334 (QL)).
Although the cases involved assaults against children, the principles
regarding no-fault liability are of potential application in a wide variety
of situations. Indeed, one of the leading authorities cited on the issue of
"non-delegable duty" is Lemi s (Guardian and litem of) v. Bri tish
Columbia, [1997] 3 S.C.R. 1145, which imposed liability on the
province for the negligence of an independent contractor retained to
do highway maintenance.

In MB. v. British Columbia, the plaintiff was apprehended from her
troubled home under the Protection of Children (Amendment) Act,
1968, S.B.C. 1968, c. 41, and placed in a foster home in accordance
with the Act. The plaintiff's foster father sexual assaulted her, and she
immediately left the foster home. The claim against the foster father
settled before trial. The trial judge found the province liable for the
tortious acts of the foster father on the basis that the province owed a
duty to care for children of whom it was the legal guardian under the
Act, and that the duty could not be delegated to an independent
contractor such as a. foster parent. It was also found that the province
was vicariously liable for the foster father's assault on the plaintiff. The
province appealed those findings.
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The trial judge in MB. v. British Columbia also found that the province
breached an obligation of "special diligence" arising under the Act and
was therefore negligent, but held that there was no causal connection
between that breach and the damages claimed by the plaintiff. The
plaintiff did not appeal that issue, nor the dismissal of the claim of
breach of fiduciary duty by the province.

In E.D.G. v. Hammer, the plaintiff was sexually assaulted by the janitor
at her elementary school. The trial judge found that the defendant
school board was not at fault and had done all that it could to ensure
that the defendant janitor, against whom default judgment was taken,
was a person suited to work as a janitor in an elementary school. The
assaults took place when, at the direction of her teacher, the plaintiff
w ent regularly to the janitor's room in the basement to clean
chalkboard brushes. The plaintiff sued the school board alleging
vicarious liability as well as breach of fiduciary duty and breach of
non-delegable duty. The case was dismissed at trial, and the plaintiff
appealed on the issues of fiduciary duty and non-delegable duty.
Vicarious liability was not in issue on the appeal, because of the
Supreme Court of Canada's reference in Jacobi v. Griffiths, [1999] 2
S.C.R. 570, (at para. 45} to the lower court decision in ED.G. v.
Hammer as an illustration of the principle that merely providing an
employee with an opportunity to harm someone without providing
"job-created power over the victim or other link between the
employment and the tort will seldom constitute the 'strong connec-
tion'equired to attract vicarious liability".

Mackenzie and Prowse JJ.A. concurred in ED.G. v. Hammer that the
claim based on breach of fiduciary duty could not succeed. On the
question of non-delegable duty, Prowse J.A., dissenting on this issue in
E.D.G. v. Hammer, adopted her own reasons in M B. v. British
Columbia, where she found liability on that issue. McEachern C.J.B.C.
in E.D.G. v. Hammer adopted his own reasons in MB. v. British
Columbia, where he dissented in finding that there should not be a
finding of liability based on non-delegable duty. McEachern C.J.B.C.
in ED.G. v. Hammer also agreed with Mackenzie J.A.'s. finding in
E.D.G. v. Hammer that where there was no basis for vicarious liability,
it would be inconsistent to hold a defendant liable based on a non-
delegable duty.

K.L.B. v. Bri ti sh Columbia involved several plaintiffs who were
assaulted, including one sexual assault, while they were children in
foster care under the Protection of Children Act, R.S.B.C.1960, c. 303.
The only active defendant was the province. The trial judge found that
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the social workers employed by the province were negligent in failing
to monitor and supervise adequately the foster care placements,
applying a standard of "special diligence". The trial judge also found
that the social workers'egligence in that regard amounted to a breach
of fiduciary duty by the province. The majority of the Court of
Appeal, McEachern C.J.B.C.concurring in the result, upheld the first
finding, rejecting a "good faith" defence, and reversed the trial
judgment on the issue of fiduciary duty.

The trial judge had also found that the province was vicariously liable
for the fault of the foster parents. The majority in the Court of Appeal
upheld that finding, adopting the analysis of this issue by Prowse J.A.
in MB. v. British Columbia. However, Mackenzie J.A. in K.L.B. v.
British Columbia viewed it as "preferable to apply a non-delegable duty
analysis in addressing liability for the torts of foster parents", arising
from the province's position as guardian of children in care and th.e
duty of special diligence. Prowse J.A. in K.L.B. v. British Columbia
relied on her own reasons in PI.B. v. British Columbia regarding both
vicarious liability and non-delegable duty in upholding the finding of
liability. McEachern C.J.B.C.,dissenting on this issue for the reasons
he gave in M.B. v. British Columbia, would not have found liability on
the basis of either vicarious liability or non-delegable duty.

The plaintiffs'laims in K.L.B. v. British Columbia were therefore
sustainable only in tort. Because the plaintiffs knew that they had
suffered harm, although not of the full extent of the psychological
harm, and had causes of action more than two years before they
commenced the lawsuit, the Court of Appeal found that the claims
were barred by the lapse of the relevant limitation period, except for
the claim based on sexual assault. The latter claim was not subject to
any limitation period because of the 1996 amendments to the
Limitation Act, R.S.B.C.1996, c. 266, removing the limitation period
regarding sexual assaults committed while the plaintiff was a minor
(ss. 3(4)(k) and (l)). All claims, except the one based on sexual assault,
were dismissed, and the award of damages to the victim of the sexual
assault was reduced to reflect the fact that he could not recover for the
non-sexual assaults.

The issue in these cases which divided the Court of Appeal was the
applicability of no-fault liability on the part of the province {in MB.
and KL.B.) or the school board (in E.D.G.) based on vicarious liability
or non-delegable duty. The principal judgments on those issues were
given in the MB. case.



TORTS 567

Vicarious Liability

On the issue of vicarious liability, Prowse J.A. in Af.B. v. British
Columbia noted that although traditionally the concept has been
applied to hold employers liable for wrongful acts of employees acting
within the scope of their employment, and not in relation to wrongful
acts by independent contractors, it is not the applicable label but rather
"the true nature of the relationship" that must be considered, citing
A.(C) v. C.(J.W) (1998), 60 B.C.L.R. (3d) 92 (C.A.) (the "Critchley"
case). Prowse J.A. approved of the trial judge's focus on the authority
of the province to supervise foster homes and to remove children from
them, and the observation that the province could not rely on its
failure to exercise that authority to argue that it did not have control
over the situation. Prowse J.A. also agreed with the trial judge that (at
para. 39): "there is no principled. basis for distinguishing this case from
Critchley on the question of whether vicarious liability will lie against
the Crown." The traditional "control" test for determining whether
vicarious liability applies "must be sufficiently flexible to reflect the
new and varied ways in which the employment relationship has
changed over. time", while recognizing that the extension of vicarious
liability "is largely driven by policy considerations" and "should be
approached with caution". Prowse J.A. adopted the analysis of risk
creation and risk allocation in Bazley v. Curry, I1999] 2 S.C.R. 534,
including the Supreme Court of Canada's rejection of the argument
that public or charitable bodies should not be subjected to vicarious
liability because their works benefit society as a whole. On the basis
that the province had placed the plaintiff in MB. v. British Columbia in
a situation that materially increased the risk of the harm that befell
her, Prowse J.A. upheld the finding of vicarious liability.

Mackenzie J.A., concurring in the result in kf.B. v. British Columbia,
found the province liable on the basis that the Superintendent of Child
Welfare was the guardian of and had control over the plaintiff, and
"should be equated with the foster parent having day to day care of the
child." However, Mackenzie J.A. defined the province's liability in
terms of non-delegable duty rather than vicarious liability, and limited
vicarious liability to cases where there is an employer-employee re-
lationship. Foster parents are independent contractors, not employees
of the province.

McEachern C.J.B.C., in dissent, did not find vicarious liability. He
distinguished Critchley, Bazley and Jacobi as involving more supervision
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and control by the party alleged to be vicariously liable than existed
between the province and the foster parents in M B. v. British
Columbi a.

2. Non-Delegable Duty

In M.B. v. British Columbia, the reasons of Prowse J.A. {at paras. 51 to
85), and those of McEachern C.J.B.C. {at paras. 135 to 159), reward
careful review. They highlight the policy considerations that bear on
whether and in what circumstances courts should extend liability
without fault to public bodies. Liability under the rubric "non-
delegable duty" is based on finding that the defendant in question owed
a duty directly to the plaintiff, in which case there is no defence that
reasonable care was exercised in entrusting the obligation in question
{e.g.,providing foster care) to a third party, such as a foster parent. In
other words, if a third party is retained to perform the defendant's
obligations {which may be perfectly permissible even though the duty
in question is held to be "non-delegable" ), the defendant who is found
to owe a non-delegable duty remains responsible for the performance
of those obligations. The defendant is directly liable to the plaintiff if
the obligations are not performed and the plaintiff is injured as a result,
or if the third party injures the plaintiff in the course of the retainer,
such as by negligence or intentional tort. However, as McEachern
C.J.B.C.noted in dissent in MB. v. British Columbia, the concept of
non-delegable duty could extend to create liability without fault where
injury, which might itself take on various forms, occurs for any
number of reasons, such as acts by persons not retained by the
defendant or through accidents.

Whether a non-delegable duty exists depends primarily on the
statutory provisions in question and the circumstances of the case.
Prowse J.A. found that the Protection of Children (Amendment) Act,
1968, S.B.C. 1968, c. 41, contemplated the Superintendent placing
children in foster homes, but that the Superintendent remained the
guardian of foster children and could not delegate his responsibilities in
that rega.rd. Those responsibilities included fiduciary duties and a duty
to exercise special diligence. Prowse J.A. also found that policy
considerations favoured finding a. non-delegable duty, particularly in
light of the relationship between the Superintendent and the plaintiff.

McEachern C.J.B.C.'sdissent in MB. v. British Columbia is grounded
on the concept that the extension of no-fault liability on the part of
public bodies should not be the subject of judicial policy making and
the extension and distortion of legal principles, but rather should be
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left to the legislature. The placing of children in foster homes under
the Protection of Children (Amendment) Act, 1968, does not contem-
plate the kind of control and supervision of foster parents that would
be necessary to establish a highways-type non-delegable duty on the
part of the Superintendent to be responsible in damages for all harm
done to children in foster homes, whether foreseeable or not. He noted
that neither parents nor legal guardians are subject to liability without
fault for injuries to their children or wards. The Act contemplates
children being placed in foster homes, where there are always risks".
Moreover, the scope of the alleged non-delegable duty could not be
accurately defined based on the language of the Act. McEachern
C.J.B.C.concluded {at para. 159) that, given the availability in proper
cases of compensation based on negligence, the judiciary "has no
license in the absence of clear statutory language, to by-pass the
constitutional right of the legislature to allocate public funds for such a
purpose under the guise of judicially-created policy".

The Supreme Court of Canada's re-consideration of these important
issues, which is likely to refine and perhaps re-define the scope of
liability by public bodies, and the circumstances in which plaintiffs
will be able to collect from solvent if not blameworthy defendants,
will bear careful observation.

E. Medical Negligence

I. Emotional Distress from the Birth of a Disabled Child

Following a complex and lengthy series of trial hearings and appeals,
the majority of the Court of Appeal {Hollinrake J.A., Mackenzie J.A.
concurring) in Oliver (Public Trustee of) v. Ellison, 2001 BCCA 359,
leave to appeal denied, t2001] S.C.C.A.No. 409 (QL), decided without
further discussion that no claim in tort could be made by a mother for
emotional distress caused by delivering a disabled child. The disabilities
in question, which included cerebral palsy, were caused by the defen-
dant's negligence in failing to treat gestational diabetes and failure to
deliver the baby earlier through a caesarian procedure.

Southin J.A., in dissent, would have allowed the mother's claim for
emotional distress, likening it to the emotional stress of being defamed,
the loss of pleasure caused by a spoiled holiday, and the physical pain
of being injured, all of which are compensable. Southin J.A.
distinguished Abodes Estate v. C.¹A. (1990), 50 B.C.L.R. (2d) 273
(G.A.), where the claim was dismissed, as involving emotional distress
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in the aftermath of an injury to a family member in an accident that
was not witnessed by the plaintiff.

The Court of Appeal was unanimous in holding that the plaintiff was
entitled to compensation for unnecessary pain and discomfort during
pregnancy and from undergoing a caesarian procedure that might not
have been necessary if her gestational diabetes had been brought under
control. Although it was recognized that there was a risk of a caesarian
procedure being necessary even if there had been no negligence, there
is no indication in the judgment of how the court assessed that risk or
arrived at its award of $35,000 under this head.

The majority based the liability for unnecessary pain and discomfort in
tort. The majority refused to consider whether liability for any of the
plaintiff's claims could be founded in contract because, although
breach of contract was pleaded, the plaintiff had not presented her case
at trial on that basis, and the defendant would be prejudiced by allow-
ing the issue to be raised on appeal. Southin J.A. concluded that
liability of a doctor could be found in contract. However, it is not
clear from her judgment what practical difference it would make on
the facts of the case if a claim in contract, and not only a claim in tort,
could be maintained.

Finally, the majority upheld the trial judge's refusal to award damages
for the mother's loss of earnings. The daughter's claim against the
defendants had earlier been settled, and the court-approved settlement
included "$50,000 in trust for Mrs. Oliver, representing her contribu-
tion to [the child's] past care". Aside from the issue of whether the
plaintiff's claim under this heading was barred as res judicata, the
majority held that it was not open to the court to take a different view
of the evidence from that of the trial judge. The trial judge had
concluded on the evidence that the plaintiff had chosen not to avail
herself of social services to assist in caring for her child, and that with
her child in school by the time of trial, the demands on the plaintiff's
time caused by the defendant's negligence were minimal and she could
have returned to work.

Southin J.A., dissenting on this issue, found it to be within the reason-
able contemplation of a doctor that a mother of a disabled child would
think it right not to return to the workforce and to care for her child
herself. Southin J.A. also concluded that the amount paid to settle the
child's claim could not in law "subsume" the plaintiff's claim on this
account, although the amount awarded "in trust" should be deducted
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from the $200,000 that Southin J.A. would have awarded for loss of
income, to prevent double recovery.

2. Standard of Care —Exercise of Professional Judgment

The Court of Appeal, by a majority, allowed the defendant obstetri-
cian's appeal from a trial judgment that he had failed to meet the
requisite standard of care during a delivery, in Brimacombe v. PIathews,
2001 BCCA 206, leave to appeal denied, [20011S.C.C.A.No. 325 (QL).
The Court of Appeal considered the principles governing liability in
cases of alleged medical malpractice. The maj ority judgment found
palpable error by the trial judge regarding certain critical facts, and an
error of law in holding the defendant liable for choosing between what
the evidence showed were reasonable options in the course of delivery.
Hall J.A., in dissent on the issue of liability, would have upheld the
finding of liability on the ground that there was a proper evidentiary
basis for the trial judge's decision.

The evidence in the case was that the child's birth was by vaginal
breech. delivery (i.e., feet first). When the delivery proceeded to the
level of the umbilicus, the defendant checked the umbilical cord and
found it to be pulsating. A nurse began counting out the minutes from
the time the umbilicus appeared. A heart monitor indicated some
periods of slow heart rate from which the fetus recovered. However,
after three minutes in that position, it was noted that the fetus began to
change colour and became grey and pale, indicating fetal stress,
although such discolouration is not uncommon in breech births. The
defendant repeatedly encouraged the mother to resume pushing. He
did not apply traction, and that omission was the focus of the
complaint against him at trial. When the mother eventually resumed
pushing, the delivery was completed within approximately two more
minutes, or about four to five minutes after the umbilicus first
appeared, which the evidence indicated was within an acceptable time.
However, the baby was limp, and when he was eventually revived was
found to have serious permanent brain damage.

The evidence at trial, which included testimony from several medical
experts, indicated that the preferred course of action during a breech
delivery is to rely on maternal pushing and not to apply traction,
which can itself cause complications in the birth and serious injury to
the fetus. There was evidence that traction is appropriate where there
is overt evidence of fetal distress.
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McEachern C.J.B.Cdescribed the issue (at para. 38) as bei.ng:
whether there was sufficient evidence of fetal distress in these
circumstances to require Dr. Mathews to abandon his efforts to
persuade the mother to resume pushing and to apply traction,
the evidence showing these alternatives to be the only options
open to the obstetrician.

He found that the assessment of the degree of fetal distress and the
required response are matters of professional judgment, and that
liability would require finding a violation of the standards of a
reasonably competent obstetrician in similar circumstances, or of
accepted rules of medicine (Wilson v. Smanson, [1956]S.C.R. 804, and
ter ¹uzen v. Korn, [1995] 3 S.C.R. 674). McEachern C.J.B.C.con-
cluded (at para. 90):

In the circumstances disclosed in the evidence, however, finding
fault on the part of Dr. Mathews amounts to second-guessing
him with the benefit of doubtful hindsight that the evidence of
distress was so compelling that he was obliged to abandon
conventional practice and assume the risks of traction. The
evidence does not support that view. At the very most, if Dr.
Mathews erred (on which I need express no opinion), it
occurred in choosing between reasonable options in difficult
circumstances to continue with a conventional delivery. That
should not in law be characterized within the authorities as a
breach of his duty of care.

In the result, a new trial was ordered for the assessment of liability.
The Court of Appeal unanimously upheld the trial judge's quantifica-
tion of damages, which included non-pecuniary damages of $260,000-
and $ 100,000 for income loss during the "lost years" caused. by the
plaintiff's reduced life expectancy.

Causation —Neither Party Proving its Case on a Balance of
Probabilities

In Bigcharles v. Lomax, 2001 BCCA 350, affirming [1999]B.C.J.No.
1795 (QL) (S.C.)); leave to appeal denied [2001] S.C.C.A. No. 390
(QL), the plaintiff was found lying on his back in a ditch following a
motor vehicle accident. He was deeply unconscious and unresponsive.
He was taken by ambulance to a hospital where the initial diagnosis
was "alcohol intoxication, query head injury". One of the defendant
doctors ordered x-rays of the cervical spine and chest, but not of the
thoracic spine. The x-rays were interpreted as showing no spinal
injury, so the plaintiff was removed from equipment which had
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immobilized his spine, and thereafter was shifted periodically by
hospital staff. The next day, when he regained consciousness, he
showed movement in his arms but his legs remained unresponsive. An
x-ray of the thoracic spine was then ordered, and it revealed a displaced
fracture of the spine at the T5-6 level consistent with spinal cord
injury, which caused paraplegia. The plaintiH commenced an action
against the treating physicians. At trial, the action was dismissed
because it had not been shown on a balance of probabilities that his
paraplegia was caused by the failure to order x-rays of the thoracic
spine earlier and by the failure to maintain the immobilization of his
spine. The Court of Appeal, Southin J.A. dissenting, dismissed the
appeal.

The defendants admitted that the initial failure to order an x-ray of the
thoracic spine constituted negligence. It was not disputed that shifting
a patient with an unstable, incomplete spinal cord injury could cause
additional damage and disability. The principal issue was whether the
plaintiH's injury was complete at the time of the accident, or whether
it was contributed to by what occurred at the hospital. Three medical
witness called by the defendants testified that the injury was complete
at the scene of the accident. A doctor called by the plaintiff testified
that it was possible that the plaintiH's injury was aggravated at the
hospital after he was removed from the immobilizing equipment. The
plaintiH's expert testified that it was possible, but not probable, that
the plaintiH might not have become completely paralysed below the T-
6 level if he had been properly treated.

Dn the issue of causation, the trial judge said (at paras. 32 and 33):
I cannot say that the three defence witnesses were wrong in
stating that Mr. Bigcharles'pinal cord injury was complete at
the scene of the accident. Dr. Dvorak [the plaintiff's witness]
himself does not say so. I can say that I prefer Dr. Dvorak's
caution and his willingness to say that he can only offer
possibilities.

On all the evidence, it has not been established on a balance of
probabilities that the negligence of Dr. Lomax contributed to
Mr. Bigcharles'pinal cord injury.

The trial judge stated that one reason it was diHicult to know whether
the plaintiH's injury was complete at the time of the accident was
because of the very act which, it was admitted, constituted negligence,
i.e., the failure to take x-rays of the thoracic spine soon after the plain-
tiH's admission to hospital. The trial judge concluded that in the
absence of a timely x-ray, it cannot be said what happened.
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The trial judge found the principle in Snell v. Farrell, [1990]2 S.C.R.
311, that in the absence of evidence to the contrary an inference of
causation may be drawn without the sort of scientific proof on which
experts base their opinions, inapplicable because there was credible
evidence tendered by the defendants that challenged the plaintiff's
theory of the case. The trial judge found the theories of both parties to
be equally credible, with neither reaching the level of probability. In
the result, the case was dismissed.

The majority in the Court of Appeal found that the defendants
tendered substantial evidence based on the opinions of three medical
experts, and concluded (at para. 71) that the trial judge could not be
said to have erred by "refusing to draw an inference favourable to the
appellant on the causation issue", and dismissed the appeal.

Southin J.A., in dissent, stated that "the only way that a case like this
can be fairly decided is upon the judge's 'sense of the moral'" (at
para. 38). She cited passages from Donoghue v. Stevenson, [1932] A.C.
562 (H.L.), and McFarlane v. Tayside Health Board, [1999]4 All E.R.
961 (H.L.), regarding the role of morality in shaping negligence law
instead of "formalistic propositions". Considering that the defendants
breached a duty undertaken for reward, and that the plaintiff's self-
induced intoxication contributed to his own inability to assist in the
timely diagnosis of his injury, Southin J.A. concluded that an award of
damages that "the ordinary citizen would think about right" would be
$ 150,000.

4. Causation —Loss of a Chance of Avoiding Surgery
In Montgomery v. Luoma, 2001 BCCA 546, the Court of Appeal
considered again the applicability of the "robust and pragmatic
approach" referred to in Snell v. Farrell. As in the Bigcbarles v. Lomax
case, it was the defendant's negligent omission in failing to obtain an x-
ray that made it impossible to know whether that negligence caused
the pla.intiff's injury.

The plaintiff had a persistent compression of the nerves in his shoulder
as a. result of a motor vehicle accident. The defendant doctor
performed surgery on the shoulder on September 18, 1992, to reduce
the pressure on the nerves. The procedure included removal of the first
rib. There was no issue that the surgery was performed properly. After
the surgery, however, the plaintiff developed a collection of fluid and
fibrous material adjacent to his right lung. The defendant saw the
plaintiff on October 8, 1992, for post-operative follow-up, and again
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on October 27, 1992. The trial judge found on the evidence, and the
Court of Appeal aHirmed, that the defendant failed to meet the
requisite standard of care, given the plaintiff's post-operative
symptoms, by failing to order chest x-rays to diagnose the cause of the
symptoms.

The second issue on appeal, however, was whether that failure caused
the plaintiH any loss. When the collection of blood was eventually
diagnosed in January 1993, it had solidified and could only be removed
by another surgical procedure called decortication. If the diagnosis had
occurred when the blood was still fluid, it might have been removed
by intubation rather than further surgery. The evidence was that by
two weeks after the initial operation (i.e., by about October 2, 1992)
there was a less than 50 per cent chance that the blood could have been
drained by a. chest tube, and that by October 8, 1992, when the defen-
dant first saw the plaintiH after his discharge from hospital, the odds of
intubation being effective were only 20 to 30 per cent. In addition, the
evidence was that decortication was the increasingly preferred method
for removing such material.

The defendant's theory was that by October 8, 1992, it was already too
late to avoid the second surgery. The plaintiH's response was that this
assumed that the fluid collected in the pleural cavity shortly after the
initial surgery on September 18, 1992, although the defendant admitted
that he could not say when the fluid accumulated. The plaintiff
suggested that the fluid began accumulating after his discharge from
hospital on September 25, 1992, and continued thereafter. The plaintiff
relied on the fact that one of the reasons the exact time the collection
of fluid began and when it ended could not be proven was because of
the defendant's failure to order a chest x-ray, an omission which itself
was held to constitute a breach of the applicable standard of care. In
these circumstances, the plaintiH argued, an inference of causation
could be drawn based on little aHirmative evidence, based on the
"robust and pragmatic approach" of Snell.

The Court of Appeal rejected this argument and found that causation
had not been proven (at paras. 40 and 42 to 43):

On my review of the evidence summarized above there is
nothing that would establish on a balance of probability that
Dr. Luoma's failure to diagnose Mr. Montgomery's condition
on 8 October caused the second surgery. The most that can be
said is that the failure to diagnose caused Mr. Montgomery to
lose a small chance that surgery would not have been necessary.
Even if the diagnosis had been made on that date, it was more
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probable than not that surgery would still have been the recom-
mended course of treatment.

The most that can be drawn from the evidence is that if the
plaintiff had been diagnosed on 8 October, chest tube drainage
might have been attempted. However it appears more likely
than not that chest tube drainage would not have been
sufficient, and that the defendant would have recommended
surgery to correct the complication in any case.
This is not a case where an inference of causation can be drawn
from the evidence adduced on the plaintiff's behalf, and the trial
judge did not purport to do so. He concluded, erroneously in
my respectful view, that the plaintiff had met the onus of
proving causation on a balance of probability. As indicated,
from my review of the evidence above such a conclusion was
not open where both experts testified that the likelihood of
successful drainage two weeks post-operatively was less than 50
per cent.

5. Causation —Disclosure of Risk and Onus of Proof
In 7remblay n McLauchlan, 2001 BCCA 444, the Court of Appeal
reversed in part a decision awarding a plaintiff damages for loss of arm
strength and movement caused by nerve damage following surgery to
remove a lump from the plaintiff's neck. The plaintiff was a logger
who lived in Port Alberni with his young family. He consulted the de-
fendant, who recommended removal of the lump because of the risk
that it was malignant. The plaintiff said that he did not want to be off
work for long. The defendant told the plaintiff that there was a
possibility of cutting a blood vessel or a nerve, so he recommended
performing the operation in a hospital rather than in his office. There
was no explanation given by the defendant of the possible ramifica-
tions of cutting a nerve. Before the surgery the plaintiff signed, but did
not read or have explained to him, a "Consent to Treatment Form",
which said that the nature and risks of the procedure had been
explained. Once the surgery was underway, the defendant was
surprised to find that the lump lay underneath rather than a.bove the
spinal accessory nerve. It was necessary to retract the nerve. There was
no suggestion that the surgery was performed negligently. However,
damage to the nerve occurred, with the result that the plaintiff was
disabled from his work as a faller.
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At trial, the judge was not convinced that it was probable that the
injury would have occurred in any event no matter who performed it.
The ev'idence was that the risk of nerve damage was as low as less than
one per cent and as high as five per cent. The plaintiff was awarded
damages for loss of earning capacity on the basis that the defendant had
failed to disclose a material risk of the surgery, and that if the plaintiff
had known the risk of being unable to use his arm, he would have
declined to have the surgery performed by the defendant.

On appeal, the court held that there had been a failure to disclose a
material risk. How ever, the court found that the trial judge had
improperly concluded that the injury would not have occurred if full
disclosure of the risks had been made.

On the issue of causation, the Court of Appeal declined to interfere with
the trial judge's finding that a reasonable person in the plaintiff's
position would have gone farther afield for a second opinion or to have
the surgery performed if he had been told of the risks. However, the
Court of Appeal agreed with the defendant that the trial judge had erred
in placing the burden of.proof on the defendant to show that the injury
would have occurred no matter who carried out the surgery. The court
endorsed the "robust and pragmatic approach" to causation enunciated
in Snell v. FarrelI, t 1990]2 S.C.R.311,but said (at paras. 42-45):

Mr. Tremblay contends that Dr. McLauchlan's failure to make
material disclosure lost him the chance of requesting another
doctor to perform the surgery, and that the trial judge's conclu-
sion, therefore, should be supported. However, a plaintiff
cannot recover in tort for a lost chance. If the chance of
avoiding injury was not probable, the plaintiff cannot recover.

Even on the Snell v. Farrell reasoning, the burden of proof is
still upon the plaintiff. Did the learned trial judge reverse that
onus, and if so, make a reversible error?

There was no evidence in this case to the effect that the surgery
would have had a different result if performed by another
surgeon. Tending to the contrary is the trial judge's conclusion
that the surgery was 'meticulously performed.'n the face of the
evidence and that conclusion, I consider there was no basis on
which to find that the injury would not have occurred, had the
disclosure been made. In other words, there was no basis on
which the trial judge could find that the plaintiff had met his
onus of proof on this issue.

In my view, the trial judge placed the burden on this issue upon
the defendant when he said he was not satisfied that it was
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probable that damage to the spinal accessory nerve would have
occurred no matter who carried out the surgery. I am of the
view that this was a reversible error, and the judgment for
damages consequent on that conclusion must be set aside.

In the result, the award of damages was reversed, but the matter was
remitted for further consideration and possible assessment of damages
on the basis that the plaintiff might have deferred the surgery until he
qualified for disability benefits if he had been fully informed of the
risks.

F. Defamation

I . Defences

a. Qualified Privilege —Disproportionate Language

In British Columbia's most significant defamation decision of 2001,
Ward v. Clark, 2001 BCCA 724, the Court of Appeal reversed the trial
decision ((2000), 77 B.G.L.R. (3d) 364). The decision is significant not
only for its important and subtle analysis of the defence of qualified
privilege, but also for likely being the final defamation decision by the
retiring Esson J.A., one of the foremost authorities in Canadian juris-
prudence on the subject.

In Ward u Clark, the plaintiff engineer had attacked the defendant
Premier over the British Columbia "fast-ferries" project. Responding
to the attacks, the defendant in a media serum had called the plaintiff's
words "misinformation", a charge found to be largely unfair and
untrue. The trial judge had found that although the defendant held no
actual malice, in that he aimed neither to harm the plaintiff nor to gain
politically, his words were excessive for the occasion, thereby defeating
the defence of qualified privileged. Reviewing the important factual
context of the specific cases in the jurisprudence, the Court of Appeal
found that "disproportionate language does not destroy qualified
privilege". The court held that words spoken on an occasion of quali-
fied privilege (that is, where the speaker has an interest or duty in the
transmission of the information, and the recipient a corresponding
interest or duty) need not be bland or accurate. So long as the state-
ment is germane and reasonably appropriate to the subject of the
qualified interest, and the defendant reasonably and honestly believed
the words, the defence will apply even if the tone is inflammatory and
the contents are inaccurate.
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In a matter not at issue in Ward v. Clark, while intemperate language
in itself will not defeat the defence where no malice has been found,
intemperate language disproportionate to the occasion may provide
evidence of actual malice negating the qualified privilege defence (see
Adam v. Ward, [1917]A.C. 309 at 327).

b. Qualified Privilege —Test where there is Wide-spread Media
Publication

The Canadian test for qualified privilege is that set down in the 1917
House of Lords decision of Adam v. Ward: a privileged occasion arises
where the defendant has a duty or interest to communicate the infor-
mation and the recipient has a corresponding duty or interest to
receive it. (See also Hill v. Church of Scientology of Toronto, [1995] 2
S.C.R.1130 at para. 143.)

A court must then proceed to the second consideration of whether
malice on the part of the defendant negates the defence. Malice may be
actual malice or deemed malice, through recklessness on the part of the
defendant.

Arguably, the public always has an interest, and the media a corre-
sponding duty, to report on matters of public interest. Nonetheless,
recognizing the great harm posed by defamatory mass publications,
and the lack of a direct interest-duty relationship between each
individual reader and the publisher, courts have traditionally denied
the qualified privilege defence to wide-spread publications.

In Reynolds v. Times ¹mspapers Ltd. (1999), 3 W.L.R. 1010, the House
of Lords revolutionized the test of qualified privilege in the context of
mass publications. In order to determine whether the public has an
interest in knowing the published information, and the publisher a
corresponding duty to communicate it, a court must review all of the
circumstances. The House of Lords provided a non-exhaustive list of
factors to indicate whether the reciprocal duty and interest exist, and
whether the defence of qualified privilege applies:

(1) The seriousness of the allegation; the more serious the charge,
the more the public is misinformed and the individual
harmed if the allegation is not true.

(2) The nature of the information, and the extent to which the
subject matter is a matter of public concern.

(3) The source of the information; reliance on hostile, biased,
interested or ignorant sources can misinform the public.
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(4)
(5)

(6)

(8)

(10)

The steps taken to verify the information.
The status of the information; the allegation may have
already been subject of an investigation which commands
respect.
The urgency of the matter. News is often a perishable com-
modity.
Whether comment was sought from the plaintiff, although
this may be unnecessary, impractical or obviously futile.
Whether the article contained the gist of the plaintiff's side of
the story.
The tone of the article; a newspaper can raise queries or call
for an investigation without adopting allegations as state-
ments of fact.
The circumstances of the publication, including the timing.

In effect, as is suggested by a very recent decision of the English Court
of Appeal, Loutchansky v. Times ¹mspapers Ltd., [2001] E.W.J. No.
5622 (Q.L.), the test for qualified privilege over a wide-scale publica-
tion becomes one of responsible journalism. Loutchansky also suggests
that, post-Reynolds, it is no longer necessary to proceed to examine
whether malice negates the defence; the issue of malice is incorporated
into the overall analysis. Further, Loutchansky suggests that although
before only recklessness, and not carelessness, could constitute malice,
now mere carelessness on the part of a journalist could deprive the
defendant of the defence of qualified privilege.

As a House of Lords decision, it is not surprising that Reynolds has
already influenced British Columbia courts (see Grassi n WTC Radio,
2000 BCSC 0185 and Ramsey n Pacific Press, 2000 BCSC 1551). The
Reynolds factors no doubt illuminate what is a difficult and ambiguous
legal test. Courts and counsel must, however, remember that current
Canadian law is based on pre-Reynolds English authorities, and that
application of the Reynolds reformulation may produce different
results in a given case. This most important area of defamation, with
its profound implications for freedom of speech and freedom of the
press, will bear watching in the future.

c. Qualified Privilege —Specific Situations R Labour Unions

In PIasunda v. Johnson, 2001 BCCA 530, the Court of Appeal
confirmed that criticism by members of a union of the conduct of
union affairs by union officials is protected by qualified privilege.



TORTS 581

2. Defamatory Meaning

Burns v. Pollock, 2001 BCSC 986, concerned a series of group emails in
which one restaurant investor insulted the plaintiHs, his fellow
investors. The court found that the emails would not tend to expose
the plaintiffs to ridicule or disesteem; in the context, the readers would
interpret the words as mere ventings of the defendant's thoughts at the
time. In a rare 18A summary trial for defamation, the court noted that
as the material was not complicated, and as all of the email correspon-
dence was before the court, there was no need to proceed to a full trial
to explore further the purported defamatory meaning of the emails.

In Seraphim v. Sterling Newspapers Ltd., 2001 BCSC 1354, the court
found the statement that the defendant had "criminal convictions" was
defamatory in that the plaintiH's past environmental offences, while
serious, were not criminal.

3. Pleadings and Discovery

Defamation pleadings are technically difficult, and parties are tradi-
tionally strictly held to their particulars in claims and defences. As an
example, venerable authorities limiting discovery of facts relating to a
defence of justification to the facts particularized in the pleadings
remain good law in British Columbia, notwithstanding the wider
scope of discovery permitted under the later decision in Campagnie
Financiere du Pacifique v. Peruvian Guano Co. (1882), 11 Q.B.D. 55
(C.A.) (see Fletcher-Gordon v. Southam Inc. (1997), 28 B.C.L.R.(3d) 187
(S.C.) at paras. 9-10, affirmed (1997), 29 B.C.L.R.(3d) 197 (C.A.)). This
conflict between old and new authorities can be diHicult in practice.
Three lower court decisions in 2001 took practical and robust
approaches to reconciling old defamation law with modern practice.

Where a defendant pleads the defence of fair comment, but not the
defence of truth (otherwise known as justification), the defendant may
nonetheless examine the plaintiH on the truth of the facts underlying
the comment, but only insofar as those facts are particularized in the
statement of defence (kfeyer v. Chouhan, 2001 BCSC 1446).

In Thomas v. AfcAfullan, 2001 BCSC 329, the defendant had accused the
plaintiff of "shaking-down" a local businessman for political donations.
The defendant pleaded the defence of justification. The statement of
defence alleged that the plaintiff had engaged in past in similar "shake
downs". The court held that there was no need to particularize each
earlier incident. Such a pleading would. be evidence, which need not be
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pleaded, rather than necessary material facts supporting the justifica-
tion. The court concluded that although the defendant may not
discover for the purpose of learning the basic facts on which a defence
of justification may be based, the defendant may discover non-
particularized areas which may support those primary facts.

Central Mi nera Corp. v. Lavarack, 2001 BCSC 349, overlaid more
general principles of pleading particulars on the stricter area of defama-
tion. The plaintiffs-by-counterclaim were unable to plead the specific
defamatory words spoken of them, but provided an "approximation".
The court held that the approximation sufficed where the plaintiff's
case went beyond mere speculation, and where the plaintiff did not
know and had no means of ascertaining the exact words spoken except
from the defendant through discovery.

4. jurisdiction

Courts continue to grapple with the question of whether defamatory
comments made around a workplace governed by a collective
agreement fall under the jurisdiction of the courts or the exclusive
jurisdiction of an arbitrator (or other alternative dispute method
mandated by the agreement). In Weber v. Ontario Hydro, [1995] 2
S.G.R. 929, the Supreme Court of Canada examined whether an
arbitrator, and not the courts, held sole jurisdiction over a tort claim in
the based on a statutorily-imposed clause providing for "the final and
binding settlement of all differences between parties arising from the
interpretation, application, administration or alleged violation of the
agreement ...".The court concluded that:

(1) such a clause usually confers exclusive jurisdiction to the
arbitrator; thus

(2) the resulting jurisdiction is exclusive and not concurrent,
thereby ousting the jurisdiction of the courts;

(3) two matters must be considered in determining the
appropriate forum:
(a) the nature of the dispute; and

(b) the ambit of the collective agreement;

(4) the arbitrator will hold exclusive jurisdiction where the
"essential character" of the dispute arises from the interpreta-
tion, application, administration or alleged violation of the
agreement; but
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(5)

(6)

(7)

the fact that the parties are employer and employee, or the
location of the tort is on or off the worksite is not in itself
determinative; and

only disputes which expressly or inferentially arise out of the
collective agreement are foreclosed to the courts; and

courts retain "residual jurisdiction" based on their special
powers not possessed by arbitrators, such as granting of
injunctions, in order to ensure that the parties do not suffer a
"real deprivation of remedy".

Although the decision in Weber provided some guidance, its practical
application has posed difficulties, especially in the area of defamation.
The problem concerns the two considerations provided by the court:
the "essential character of the dispute" and "the ambit of the collective
agreement". Some courts start their analysis with the dispute, others
with the collective agreement. In the first category, the focus is on
whether the essential character of the dispute is essentially a labour
dispute which the collective agreement and arbitration governs. In the
second, the focus is on whether the specific wording of the arbitration
or other clauses within the collective agreement oust the jurisdiction of
the courts. Appellate courts elsewhere in Canada have tended to follow
the first course, while the courts in British Columbia have tended to
follow the second course.

In the 1999 decision of Fording Coal Ltd. u U.S.WA., Local 7884, 1999
BCCA 38, (and the companion case of Johnston v. Anderson (1999), 121
B.C.A.C. 157), for example, the British Columbia Court of Appeal
considered Weber, but concluded that on the facts before it the court
retained jurisdiction over the claims in defamation. The court started
with an analysis of the collective agreement and found its reach to fall
short of foreclosing litigation. The court concluded that although the
litigants were employee and employer, the dispute was not a labour
dispute and thus the court retained jurisdiction. The court further
noted the technical pleading and evidentiary points of defamation law
and the traditional defamation right to trial by jury, and invoked the
residual jurisdiction of the courts expressly recognized in Weber.

In Sadler v. Surrey (City), 2001 BCCA 642, in refusing leave to appeal
the decision of the court below, Southin J.A. in Court of Appeal
Chambers also followed the Fording analysis. The plaintiff sued in
conspiracy and defamation. Certain claims in tort against the defen-
dants were held to fall within the jurisdiction of the arbitrator in that
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they involved the application or interpretation of the collective agree-
ment. As to other claims, based on allegedly defamatory statements to
third parties such as the Workers'ompensation Board, the disability
insurer and the Corps of Commissionaires, the "Adjustment of
Grievances" clause in the collective agreement did not oust the court's
jurisdiction. Once again, as with Fording and johnson, the analysis
starts with the specific wording of the jurisdiction clause of the
collective agreement, rather than a broad enquiry of whether the tort
arose from the collective agreement.

The recent decisions of Webber v. Eelomna (City), 2001 BCSC 189, and
Blanco-Arri ha v. The Queen, 2001 BCSC 1557, provide useful overviews
of the post-Weber defamation decisions, often not easily reconciled on
their outcomes.

In Webber v. Kelowna, the plaintiff police officer was subject to a
collective agreement with the defendant city. He also served as a relief
guard with the RCMP, but was not a member of that force. His main
claim was for wrongful dismissal, but an ancillary claim concerned.
statements made by the City and the RCMP concerning the reason for
his dismissal, the alleged inappropriate touch.ing of an inmate. The
court concluded that as all of the impugned statements arose within
the course of the employment relationship with the City, the dispute
related to the collective agreement, thereby ousting jurisdiction of the
courts with regard to those claims. The court found that it retained
jurisdiction over the defendant RCMP (that is, the Solicitor-General of
Canada), which was outside of the collective agreement. The court
cited but did not analyze Fording.

In Blanco-Arriba, the plaintiff was a government employee covered by
a collective agreement. He claimed that his employer had wrongfully
accused him of taking money, and sued in defamation for $9 million.
The court imported the useful guidance provided by the Manitoba
Court of Appeal in Phillips v. Harrison (2000), 196 D.L.R. (4th) 69 to
determine whether or not the comments fell outside the jurisdiction of
the court:

(1) the comments concern the employee's character, history, or
capa.city as an employee;

(2) the comments were made by someone whose job it was to
communicate a workplace problem; or

(3) the comments were made to persons who would be expected
to be informed of workplace problems.
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In Blanco-Arriba, the court concluded that the statements were entirely
internal to the employment relationship and related to the plaintiff's
work history and capacity as an employee. In doing so, the court
distinguished Fording and Johnson on the basis that in those cases the
impugned communications fell outside the normal scope of employer-
employee relations.

5. Intervention

The British Columbia Civil Liberties Association sought to intervene
in the appeal of Ward v. Clark, to argue that the defence of qualified
privilege for political speech, as expanded in Reynolds, and the
Australian decision of I ange v. Australian Broadcasting (1997), 145
ALR 96, should protect more broadly politicians'tatements to media
serums, the venue of the impugned statements in the Ward case.
Newbury J.A. in Court of Appeal Chambers, in a decision that was
affirmed on review, found that although the public had an interest in
the issue, the plaintiff would be prejudiced financially and legally by
the association's intervention into what was essentially a private
dispute (see Ward v. Clark, 2001 BCCA 56, affirmed, 2001 BCCA 264).

6. Insurance

In Canadian Reform v. Western Union Insurance Co., 2001 BCCA 274,
the petitioner political party was sued for an allegedly defamatory
reference on the "Senate Scandals" page of its website. The petitioner
sought an order that the respondent insurer had a duty to defend
against the defamation claim. The Court of Appeal held that the
defamatory internet publication was not covered by the insurance
policy's "advertising injury" provisions as the publication sought to
communicate a political message rather than to advertise goods. In an
obiter dictum of more general application, the court expressed hesitance
at calling publication on the World Wide Web "broadcasting" (rather
than mere publication), given that regulatory authorities had already
expressly declined to apply that term to web publication, despite the
broad receipt of the message by many unknown readers.

G. Proof of Loss

I . Negligent Misrepresentation

The Supreme Court of Canada dismissed an application for leave to
appeal from the Court of Appeal's decision in Webster v. Ernst 5
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Young, 2000 BCCA 229, reversing [1998]B.C.J.No. 2005 (QL) (S.C.)
(see [2000] S.C.C.A.No. 263 {QL)).The Court of Appeal's judgment is
discussed in last year's Annual Review of law 5 Practice at pp. 627-629.

The plaintiffs received negligent tax advice from the defendants, which
caused the plaintiffs to enter into a departure agreement under which
they left a law partnership. In the absence of the departure agreement,
the pre-existing partnership agreement would have governed the
financial aspects of leaving the partnership. The plaintiffs submitted
that the difference between the value of what they would have received
under the partnership agreement and what they did receive under the
departure agreement was simple to calculate based on the accounting
information that was available. However, the trial judge dismissed. the
case following an insufficient evidence motion by the defendants.

In the Court of Appeal, Newbury J.A., with whom Finch J.A.
concurred, reasoned that because the trial judge had found as a fact that
in the absence of the defendants'egligent misstatements, the plaintiffs
would have left the firm under the terms of the partnership agreement,
it was not necessary for the plaintiffs to prove the amount of their
losses on a balance of probabilities. Rather, despite the deficiencies in
the evidence regarding what the financial position of the plaintiffs
would have been if they had departed from the firm under the
provisions of the partnership agreement, the trial judge was bound to
assess damages, taking into account material contingencies. The
majority of the Court of Appeal remitted the case to the trial judge "to
complete her findings and assess damages accordingly." Ryan J.A.
dissented on the basis that the plaintiffs had failed to show that they
were ahorse off financially than they would have been under the
partnership agreement.

After the Supreme Court of Canada denied leave to appeal, the matter
came on for hearing again before the trial judge, for the assessment of
damages. The reasons for judgment that resulted are found at Webster
v. Ernst 5 Young, 2001 BCSC 851.

The re-hearing judgment indicates that the Court of Appeal proceeded
on a misapprehension as to what had been decided in the original
judgment ([1998]B.C.J.No. 2005 {QL) (S.C.)).In that judgment, the
trial court had found that all of the elements of a claim for negligent
misrepresentation, including detrimental reliance, had been shown by
the plaintiffs, but only regarding the first of their two distinct
allegations of negligence. The first allegation of negligence pertained to
advice about the plaintiffs'djusted cost bases ("ACB").The defendants
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agreed to indemnify the plaintiHs in respect of any contingent tax
liability related to that issue. However, the second allegation of negli-
gence pertained to the tax consequences of work in progress. On that
issue, the trial court stated, the plaintiffs failed to prove that any loss
was caused by following the defendants'dvice. The Court of Appeal
had (at para. 15), "allowed the appeal on the basis that I had concluded
[in the original judgment] that the plaintiffs had discharged the burden
of proof with respect to showing loss giving rise to damages and that I
ought to have assessed damages suHered as a result of that loss." The
Court of Appeal (at para. 17), "appears to have applied my finding that
the plaintiffs had established the fifth element in the tort of negligence
with respect to the ACB issue to the crucial issue of whether the plain-
tiHs had proved a loss as a result of leaving the Firm under the
Departure Agreement." The trial judge then quoted her earlier judg-
ment to the effect that the evidence at trial did not show any loss was
suffered, and concluded that there was no loss to quantify, and no basis
on which to assess damages.

Note that another notice of appeal was filed in this case on June 18,
2001.

H. Assessment of Damages

I. Accounting for Contingencies —Personal Injuries

a. Realized Contingencies

The Court of Appeal varied an award for injuries suffered as a result of
cosmetic oral surgery, in Eemp n Wittenberg, 2001 BCCA 239. The
main appeal, on the issue of liability for negligence in failing to explain
the material risks of the procedure and failing to obtain consent, was
dismissed on the facts. The cross-appeal was allowed in part, resulting
in an increase in the award of damages.

The plaintiH was a dentist who hoped to become an oral surgeon, but
had not been successful in her applications for admission to a school
providing the necessary training. The trial judge assessed the pre-
surgery likelihood of the plaintiff's becoming an oral surgeon, which
would have increased her income, at 15 per cent. At the time of the
surgery, the plaintiff was employed by the defendant as a surgical
assistant, and also performed general dentistry. After the surgery she
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suffered psychological problems. At trial, there was expert evidence
regarding the psychological effect of two post-surgical events: the ter-
rnination of her employment and the withdrawal of the first lawyer
she retained for her case against the defendant. The trial judge treated
these two events as "realized contingencies" within the meaning of
/they u. Leonatz, [1996] 3 S.C.R. 458, and deducted 15 per cent from
the damages award on their account.

The Court of Appeal found th.at the trial judge erred in making a
deduction from the award on account of the termination of employ-
ment, because it was a non-tortious c'ontributing cause of the plaintiff's
psychological problems and, under A.they, could only form the basis
for a reduction in the award for psychological damage if it was an
unrelated, independent intervening event. Finch J.A., as he then was,
with whom Ryan and Huddart JJ.A. concurred, found (at para. 53)
that the plaintiff's post-surgical psychological condition, "together
with her dissatisfaction over the surgical results, could only have had
an adverse effect on the employer-employee relationship". It was held
to be foreseeable that the bad result from the surgery might create
insurmountable problems in the employment relationship. Accord-
ingly, there should have been no deduction from the award of damages
on the basis that the termination of employment contributed to the
plaintiff's psychological condition; the termination of employment
was not an "unrelated, independent intervening act."

Regarding the withdrawal of counsel and its exacerbating effect on the
plaintiff's psychological condition, the Court of Appeal found that
event to be too remote to be compensable by the defendant. Finch J.A.
described it as "well beyond the bounds of reasonable foresight", and as
an unrelated, independent intervening act within the meaning of Athey.

In the result, the trial judgment was varied on the issue of these
contingencies by deducting from the overall damages seven and one-
half per cent to account for the withdrawal of counsel.

Finch J.A. also found that the trial judge had erred in the assessment of
pre-trial loss of earnings by failing to increase the award under this
heading to reflect the 15 per cent likelihood that, but for the surgery,
the plaintiff would have become an oral surgeon about three years
before the trial. Under Athey, "such a hypothetical event is to be given
weight according to its likelihood." Evidence had been tendered which
allowed an estimate of how much the plaintiff's income would have
increased if she had become an oral surgeon, and 15 per cent of that
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potential increase over the three years prior to trial was added to the
damages assessment.

The Court of Appeal also increased the assessment of non-pecuniary
damages by $45,000 on the basis that the trial judge's aw'ard reflected
only the plaintiff's physical injuries and not the psychological effect of
the surgery. The court upheld the trial judge's assessment of lost future
income based on a 15 per cent chance of the plaintiff's becoming an
oral surgeon, and upheld the trial judge's reduction of the award for
lost future income based on the finding of a 20 per cent likelihood of
the plaintiff's returning to more extensive work. Finally, the cross-
appeals on the refusal to award punitive damages and assessment of the
cost of future care were dismissed on the basis that the trial judgment
on these issues was supportable on the facts.

b. Unrealized Contingencies

The Court of Appeal also reiterated the application of the A they
principles to a claim for loss of future earning capacity in Aosvold u
Dunlop, 2001 BCCA 1. The court outlined the relevant standard of
proof (at para. 9}:

Because damage awards are made as lump sums, an award for
loss of future earning capacity must deal to some extent with
the unknowable. The standard of proof to be applied when
evaluating hypothetical events that may affect an award is
simple probability, not the balance of probabilities: Athey n
Leonati t'1996] 3 S.C.R. 458. Possibilities and probabilities,
chances, opportunities and risks must all be considered, so long
as they are a real and substantial possibility and not mere
speculation. These possibilities are to be given weight according
to the percentage chance they would have happened or will
happen.

The Court of Appeal listed some of the factors to be considered in
assessing damages for loss of earning capacity, and emphasized that it is
not a mathematical process based simply on a comparison of likely
earnings if the accident had not happened to the likely earnings after
the accident: the assessment of damages is a matter of judgment, not
calculation. Because the award is for loss of a capital asset in the form
of the ability to earn income through particular employment, comp-
ensation for loss of earning capacity is payable even if the plaintiff is
able after the accident to earn from alternative employment the same
income as the plaintiff made before the accident. However, the
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plaintiff was unable to earn any income in the three years between the
accident and the trial.

In the result, the Court of Appeal found that the trial judge had failed
to consider such factors as the possibility that the plaintiff's proposed
new business might fail or produce a lower income than was expected,
and that the plaintiH might find no other source of income. The trial
judge's award of damages for future loss of earning capacity was held to
be inordinately low, and was increased from $ 125,500 to $300,000.

Accounting for Contingencies —Failed Commercial
Transactions

In JDM Capital Ltd. v. Asiamerica Equities Ltd., 2001 BCCA 343,
varying (1999), 71 B.C.L.R.(3d) 62 (S.C.), the Court of Appeal divided
on the appropriate reduction to an award of damages to account for
negative contingencies. The case involved a complex share transaction
that, if successful, would have given the plaintiffs a tax-free benefit that
was stated by the trial judge, apparently without argument on the
point at trial, to be worth $ 1.666 million. The defendants were found
to have breached a contractual obligation to use reasonable eHorts to
bring the transaction to fruition. However, the successful conclusion
of the transaction was subject to the approval of the minority
shareholders of a public company. No evidence from any minority
shareholder was tendered to show the likelihood of the minority
voting in favour of the transaction. The transaction also required
regulatory approval, but no evidence was led as to what was involved
in obtaining that approval or what was the likelihood of obtaining it.
In addition, the deal contemplated the transfer of unspecified assets by
the plaintiHs into the public company, and the trial judge noted the
possibility that, in order to conclude the deal, the plaintiHs would have
to transfer more assets into the public company than the plaintiffs
expected.

The trial judge described the task of assessing damages as valuing the
plaintiHs'hance to make a tax-free gain of $1.666 million. The trial
judge proceeded to deduct 20 per cent for the possibility that the
minority shareholders might reject the plaintiffs'roposal, having
considered evidence of the plaintiffs'uccess in concluding similar
transactions on previous occasions. The trial judge deducted another 20
per cent for the possibility that the plaintiffs would have to transfer
more assets into the public company than they had planned on. In the
result, the trial judge awarded the plaintiffs 60 per cent of $1.666
million.
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In the Court of Appeal, Prowse J.A., with whom Mackenzie J.A.
concurred, stated that the trial judge w as entitled to consider as
persuasive the evidence of the plaintiffs'revious success in putting
together successful deals. Prowse J.A. held that it was "unnecessary"
for the court to take judicial notice of any facts or law related to the
required regulatory approval, but observed that there was no guarantee
of obtaining that approval, and that this was a contingency which
should have been considered in assessing damages. The majority's
reasoning in varying the trial judgment on the question of the value to
be attached to the negative contingencies is remarkably brief (at
para. 31):

Apart from my comments concerning the need to take into
account the additional contingency relating to regulatory
approval, I conclude that the trial judge did the best he could in
assessing damages on the evidence before him. Given the
absence of any evidence to assist in assessing the relative
difficulty of obtaining regulatory approval, I would simply
increase the overall negative contingencies from 40 per cent to
50 percent.

In a dissenting judgment, Newbury J.A. held that the trial judge had
failed to account for "very significant negative contingencies",
including that the transaction might not have been worth as much as
$ 1.666 million to the plaintiffs, the lack of evidence that the previous
transactions which the plaintiffs had concluded involved dilution of
the break-up value of the minority shareholders'hares, and the
difficulty of obtaining regulatory approval. Newbury J.A. would have
reduced the award from $ 1 million to $400,000.


