Arbitrator Finds Employer Sick Leave Plan a
"Greater Benefit" Than New Paid Personal
Emergency Leave
Monday, June 4, 2018
A decision issued in April 2018, USW, Local 2020 and Bristol Machine Works Ltd. (GB-0118), 2018 CarswellOnt 5531 (Mitchnick) ("Bristol Machine"), deals with whether the new paid
Personal Emergency Leave ("PEL") provisions of the Ontario Employment Standards Act,
2000 (the "ESA") are applicable if the employer provides a "greater right or benefit." The
Union in Bristol Machine grieved the employer’s refusal to provide two paid PEL days under
the ESA in addition to collective agreement sick leave benefits. Numerous cases over the
years have focused on whether a contract or collective agreement provision violates the
ESA and is therefore void, or whether it provides a "greater right" over the ESA, and
therefore replaces the ESA provision. This issue arises as a result of section 5 of the ESA,
which provides as follows:
"5(1) Subject to subsection (2), no employer or agent of an employer and no employee or
agent of an employee shall contract out of or waive an employment standard and any such
contracting out or waiver is void.
5(2) If one or more provisions in an employment contract or in another Act that directly relate
to the same subject matter as an employment standard provide a greater benefit to an
employee than the employment standard, the provision or provisions in the contract or Act
apply and the employment standard does not apply."
As such, a contractual provision may, in some respects, fall below the minimum standard,
but in other respects it may be greater than the minimum standard. The issue then becomes
whether the contractual provision is "greater", and therefore replaces the ESA standard, or
whether it is not "greater", in which case the ESA standard applies.
As of January 1, 2018, section 50 of the ESA was amended to provide that the first two PEL
days must be paid, while the remaining eight PEL days are unpaid. PEL days are generally
available in the event of an employee’s illness, or a defined family member’s illness,
bereavement or other urgent matter concerning a defined family member. The employer in
Bristol Machine took the position that the paid PEL days did not apply because it provided a
"greater benefit", consisting of: a weekly indemnity program that provided for a Weekly
Indemnity sickness/accident income protection plan of up to seventeen weeks of benefits
(with coverage of 65% of wages), beginning on the first day in case of accident, and after
seven days in case of sickness, as well as a Long-Term Disability Insurance Plan.
The Decision
Arbitrator Mitchnick began his analysis by stating the following general propositions:


If a collective agreement provides a greater benefit, the provisions of the ESA do not
apply.



For there to be a “greater right or benefit”, the collective agreement benefit must
directly relate to the same benefit as provided by the ESA.
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The arbitrator accepted that in making this assessment the collective agreement provisions
relating to the sick leave benefit must be viewed in their entirety (considering both those
elements that were more favourable than the ESA and those elements that were less
favourable than the ESA), in order to determine whether the sick leave benefit was, overall,
a "greater right or benefit".
In coming to his conclusion — that the collective agreement provided a "greater benefit" than
the ESA standard for PEL — the arbitrator held as follows:
"As for the statute, what it provides on that issue is two days of leave with pay, period. The
Plan under the collective agreement, on the other hand, paid for fully by the employer,
provides up to 17 weeks of Sickness and Accident Insurance, at 65% of earnings ($700
weekly maximum), followed by an unlimited period of Long-term Disability Insurance, again
at 65% of earnings ($2,500 monthly maximum). When these two levels of income protection
for sickness are placed in the pans of the metaphorical scale described by Mr. Justice White,
the comparison, I consider apparent, is not close. The Plan negotiated by the Steelworkers’,
as one might expect, is manifestly better than the minimal pay protection provided to all
employees, represented or otherwise, under the terms of the Employment Standards Act. I
find this to be true notwithstanding the waiting period of seven days (for illness, as opposed
to accidental injury) under the short-term Sickness Plan, and the eighteen-month service
period applicable to the more extensive coverage provided to employees under the Longterm Plan. Neither of those, in my view, are of such an unreasonable length as to negate the
vast superiority of the collective agreement’s Income-protection Plan over the Act."
The arbitrator rejected the Union’s submission that employees should receive the Weekly
Indemnity Plan benefit as well as the two paid days of PEL, finding that since the Weekly
Indemnity Plan benefit was a "greater right", the employees were entitled to the Weekly
Indemnity Plan, and the ESA PEL provisions were therefore not applicable.
The arbitrator carved out an exception for probationary employees who were not entitled to
the Weekly Indemnity Benefit under the collective agreement. He held that probationary
employees were in a different "category", and since they did not have a "greater right" under
the collective agreement, they were entitled to the minimum ESA PEL while they were
probationary.
Takeaway for Employers
This decision underscores the importance of reviewing your collective agreements, contracts
and policies, to assess whether the ESA, in respect of any particular benefit, applies to your
employees, or whether — in respect of that benefit — you provide a "greater right or benefit",
such that the benefit in the ESA is not applicable.

AUTHOR
Jeffrey Mitchell
T 416.367.6385
JMitchell@blg.com

Calgary | Montréal | Ottawa | Toronto | Vancouver
Lawyers | Patent & Trademark Agents | Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership

blg.com

BLG OFFICES
Calgary

Montréal

Ottawa

Centennial Place, East Tower
520 3rd Avenue S.W.
Calgary, AB, Canada
T2P 0R3

1000 De La Gauchetière Street West
Suite 900
Montréal, QC, Canada
H3B 5H4

World Exchange Plaza
100 Queen Street
Ottawa, ON, Canada
K1P 1J9

T +1.403.232.9500
F +1.403.266.1395

T +1.514.954.2555
F +1.514.879.9015

T +1.613.237.5160
F +1.613.230.8842

Toronto

Vancouver

Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON, Canada
M5H 4E3

1200 Waterfront Centre
200 Burrard Street
Vancouver, BC, Canada
V7X 1T2

T 416.367.6000
F 416.367.6749

T 604.687.5744
F 604.687.1415

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement
of the law, or an opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of
the law after the facts of a specific situation are considered. You are urged to consult your legal adviser in cases of specific
questions or concerns. BLG does not warrant or guarantee the accuracy, currency or completeness of this publication. No
part of this publication may be reproduced without prior written permission of Borden Ladner Gervais LLP. If this publication
was sent to you by BLG and you do not wish to receive further publications from BLG, you may ask to remove your contact
information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription preferences at
blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com.
BLG’s privacy policy for publications may be found at blg.com/en/privacy.

© 2018 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.
Calgary | Montréal | Ottawa | Toronto | Vancouver
Lawyers | Patent & Trademark Agents | Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership

blg.com

