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Commercial Arbitration Basics:
Realizing the Potential Benefits

cost more than litigation
would have. They were re-
ally just expensive “private
litigation”. Why? In many
cases the parties did not
understand that arbitration’s
advantages are not auto-
matic. Parties need to ap-
preciate that, despite con-
ceptual similarit ies,
arbitration procedure can be
very different from litiga-
tion if the parties (and their
counsel) are aware of the
potential advantages and
implement them in the pro-
cedure adopted.

Private litigation may be ex-
actly what the parties want.
It has its place. But for those
who want to realize the po-
tential advantages of arbi-
tration, we provide below
some tips about how, in
both drafting arbitration
agreements and conducting
arbitrations, to actually do
that. They apply equally to
domestic and international

commercial arbitrations. These tips fall
into the following categories:

I. Arbitration Design Considerations
a. Pre-conditions to Arbitration
b. Scope of Disputes to be

Arbitrated
c. Number of Arbitrators
d. Qualifications
e. Procedural Rules
f. Administered versus Ad Hoc
g. Confidentiality
h. Seat of Arbitration

II. Conducting the Arbitration
a. Engage Experienced Arbitration

Counsel
b. Choose Experienced Arbitrators
c. Make a Schedule Early and Try

to Stick to It

d. The Less Involved the Tribunal,
the Better

e. Focus Document Requests on
Material Items

f. Keep Experts to a Minimum
g. Avoid a Run-Away Tribunal

II. Arbitration Design
Considerations

An arbitration agreement, whether embed-
ded in an existing contract or a stand-alone
submission to arbitration, is itself a con-
tract. It is a separate contract from what-
ever contract may have given rise to the
dispute itself. It carries with it all the usual
contractual issues of interpretation, perfor-
mance and breach.

A) Pre-conditions to Arbitration
are Potentially Dangerous

It is common for commercial contracts to
require “tiered” dispute resolution proce-
dures, beginning with negotiation, continu-
ing through mediation and culminating in
arbitration if necessary. The benefits of
such an approach, principally resolv-
ing disputes as consensually and with
as little outside intervention as possible,
are obvious.

However, there are also drawbacks. Such
a process can be superfluous. Generally
speaking, if the parties want to settle, they
will, whether or not they are required by
an agreement to try. And if they don’t, they
won’t, and there is no real benefit to re-
quiring them to go through the motions
before having their dispute resolved by
arbitration. Requiring the parties to nego-
tiate and mediate before arbitrating can
cause delay and expense, unnecessarily if
there’s no prospect of settling.

Such a process may also introduce unnec-
essary uncertainty, potentially affecting the
validity of the entire proceeding. For ex-
ample, the language creating the process
will likely refer to the parties negotiating
in “good faith” or using their “best efforts”

I. Introduction
Commercial arbitration is conceptually
similar to litigation – an appointed neu-
tral finds facts from evidence, applies the
relevant law to those facts and imposes
on the parties a legally binding determi-
nation of their legal rights and obliga-
tions. Yet arbitration also offers the par-
ties significant potential advantages over
litigation – input into the choice of deci-
sion-maker, customized procedure (per-
haps including limited document disclo-
sure), confidentiality, limited rights of
appeal, speed and cost effectiveness.

But all too frequently those potential ad-
vantages are squandered. We’ve all
heard the horror stories of arbitrations
that were more complex, took longer and
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to resolve the dispute by mediation. The
meaning of those phrases is far from clear.
A party wishing to stall, or derail, an arbi-
tration proceeding could take the position
that the other party has not met those re-
quirements and therefore that the claims
are not yet admissible or the arbitrator has
no jurisdiction. Resolving such challenges
often requires considerable time and ex-
pense. Although the arbitrator could make
a preliminary ruling, such a decision may
be subject to review by a competent court.
In any event, the issue might not practi-
cally be finally resolved, in court, until it
came time to enforce the arbitral award.

In addition, because court proceedings are
generally public, having to resolve any
arbitration-related issue in court would
likely nullify one of the important poten-
tial advantages of arbitration: confidenti-
ality.

Because of those potential drawbacks, the
parties should consider conditions prece-
dent for arbitration, such as tiered dispute
resolution processes, very carefully. They
can be designed to minimize these prob-
lems, but that requires considerable care,
by experienced counsel.

B) Scope of Disputes
to be Arbitrated

In the commercial context this issue often
arises in terms of whether the disputes to
be submitted to arbitration are limited to
claims of breach of a particular contract
or extend to all claims arising from a busi-
ness relationship, including things like tort
claims.

It’s crucial to understand that, unlike a
court, an arbitrator has only the jurisdic-
tion the parties to the arbitration agreement
agree to give him or her. When the parties
define the scope of the issues to be arbi-
trated, they define their arbitrator’s juris-

diction. If they use narrow language, the
arbitrator may not have jurisdiction to deal
with important aspects of their relation-
ship. The parties may find themselves in
the unenviable position of having to arbi-
trate and litigate aspects of their situation
at the same time. That would negate most
of the potential advantages of arbitration.

If the parties define the scope of issues to
be arbitrated in uncertain language, they
invite more preliminary objections to the
jurisdiction of the arbitrator. Those may,
again, have to be resolved in court, with
the delay, expense, uncertainty and breach
of confidentiality described above.

To avoid these difficulties the parties
should consider carefully the kinds of dis-
putes which might arise from their rela-
tionship, make conscious decisions about
which they wish to arbitrate and reflect
those decisions in appropriate language.
Generally, it is preferable to use more com-
prehensive, rather than more limiting, lan-
guage. The parties should avoid the risk
and expense of having to both arbitrate and
litigate a dispute. But, if there is a good
reason to limit the scope of disputes to be
arbitrated, that limitation should be stated
in the clearest possible language.

C) Number of Arbitrators
Arbitrations are usually adjudicated by a
single arbitrator or a panel of three. The
applicable arbitration legislation or proce-
dural rules will likely provide the default
of a single arbitrator. But it is always pref-
erable for the parties to state the number
of arbitrators they wish to use.

Different factors should be considered to
decide which is most appropriate: a single
arbitrator or a panel of three. These fac-
tors include: the amount in dispute (if it is
a nominal amount, the extra cost associ-
ated with having a panel of three may not

be justified) and the complexity of the dis-
pute. With a panel the parties gain the ben-
efit of three minds considering their respec-
tive issues as opposed to one. Generally
each party will appoint one arbitrator, and
they, in turn, then appoint a chair. The par-
ties’ appointments can reflect their views
about the arbitrators’ desirable background
and experience (which could also be re-
flected if the parties are able to agree to a
single arbitrator). A panel permits a blend
of experience, for example a chair with
legal and arbitral experience, and arbitra-
tors with relevant technical, business or
cultural background.

D) Qualifications
One of the potential advantages of arbi-
tration over litigation is that the parties
have at least some input into the choice of
their decision maker. To realize this advan-
tage the parties should consider the quali-
fications of their arbitrator(s).

Generally, arbitrators are required to be
“independent” and “impartial”. Indepen-
dence requires that arbitrators not have a
financial, professional or personal connec-
tion with any of the parties. Impartiality
requires that they have an open mind about
the parties and the issues. Such require-
ments are likely in the legislation or rules
governing the arbitration. If not, the par-
ties should ensure they address them.

Arbitrators should have legal and arbitral
training. Arbitration is an adversarial le-
gal process. Except in extraordinary cir-
cumstances, arbitrators are required to find
facts from the evidence introduced before
them and apply the relevant law to them.
They may not adjudicate based on their
perceptions of fairness, or their own ex-
perience or expertise, unless specifically
given the ability to do so by the parties
agreement. Arbitrating a dispute therefore
normally requires experience in dealing
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with evidence, and other legal procedural
matters, and knowledge of the relevant law.

Most often, parties are best served by ar-
bitrators experienced in arbitration prac-
tice and procedure, rather than arbitrators
with specific business, technical or scien-
tific experience. If necessary, parties can
always adduce the opinion evidence of
qualified experts to educate the tribunal.
The parties should also bear in mind that
many procedural rules permit arbitrators
to appoint independent experts to advise
them, if necessary, which may be particu-
larly useful in technology-related disputes.

If the parties do not agree on an arbitrator,
the applicable arbitration legislation or
rules will likely provide a mechanism for
their appointment. The institutions in-
volved normally recognize the importance
of legal and arbitral experience. Nonethe-
less, the parties should consider whether
their particular circumstance warrants
specifying such qualifications in their ar-
bitration agreement: the norm is that such
specificity is not necessary.

E) Procedural Rules
The parties should choose a set of proce-
dural rules to govern the arbitration. There
are several sets of rules, drafted by Cana-
dian and international arbitral institutions.
The parties are also free to agree to modify
any of those rules or to draft their own from
scratch. Likely the best way to proceed is
to adopt a tested set of rules from an arbi-
tral institution, and agree on any modifi-
cations required by the nature of the par-
ticular dispute.

If the parties want to adopt rules, they
should consider whether to adopt rules set
in time (such as the “2007” version) or to
adopt those rules as they may be amended
at the time that the arbitration is com-
menced. Rules can obviously change dra-
matically over time. The changes may sim-
plify the process or remove key elements
that the parties like.

It is in this area, designing the proce-
dural rules for the arbitration, that
many of the potential benefits of arbi-
tration can be realized. When consider-
ing what rules to adopt, the parties should

consider issues like:
• Should they require pleadings, and if

so how minimal or elaborate should
they be?

• What should be the scope of any re-
quired disclosure of documents?

• Should there be any form of pre-hear-
ing “examination for discovery”?

• What should be the procedural
timeframes leading to the hearing?

• Should the evidence of witnesses be
given by statement and cross-examina-
tion, rather than by viva voce testi-
mony?

• Should the tribunal be required to de-
liver its award within a specified time?

• Should the parties’ rights to seek judi-
cial intervention in the arbitration, and
to appeal the award, be limited?

It is obvious from this list that the nitty
gritty of arbitral procedure can differ sig-
nificantly from litigation. That is precisely
the point. In arbitration the parties have
the freedom to custom design a process
which incorporates only what is essential
to fairly resolve their particular dispute,
and so to realize the potential benefits of
arbitration. They should use that freedom.

F) Administered versus Ad Hoc
Another choice the parties should make is
whether their arbitration is to be adminis-
tered by an arbitral institution or ad hoc.
Arbitral institutions offer administrative
services for a fee. Usually their procedural
rules assume the parties will use them.
They usually include acting as a registry
for the filing of “pleadings”, assisting in
the appointment of arbitrators if necessary,
preliminary consideration of challenges to
the independence or impartiality of arbi-
trators, arranging for deposits to secure the
payment of the arbitrator’s fees, formally
issuing the arbitrator’s award, and the like.
Some require that all communications be-
tween the parties and the arbitrator flow
through them. Others provide a level of
scrutiny of the arbitrator’s award before it
can be issued.

The parties should consider whether those
services are worth their cost. For a factu-
ally or legally complex dispute, or one in-
volving a large amount of money, they may
well be. For simpler disputes, they may

not. The economics of a dispute involving
a relatively small amount may simply make
them unaffordable. However, the parties
should also remember that if the arbitra-
tion is to be ad hoc, the arbitrator (who
they must pay) will have to administer the
arbitration themselves. Therefore, given
the usual hourly rates of arbitrators, the
cost of an institutions administration may
not be prohibitive.

The parties must also remember that, even
if their arbitration is to be ad hoc, they
should still choose procedural rules. There
are rules suitable to ad hoc arbitrations,
such as the UNCITRAL Arbitration Rules.
Another option is to amend an institution’s
rules to delete references to that institu-
tion administering the arbitration, but
counsel must be very cautious in doing so,
lest any ambiguity be imported into the
adopted rules.

If the arbitration is to be administered, the
arbitration agreement should identify the
administering institution and clearly state
that it will have that responsibility.

G) Confidentiality
If preservation of the parties’ confidenti-
ality is an important potential benefit, the
parties should carefully consider how to
realize it. The applicable arbitral legisla-
tion and rules should deal with confiden-
tiality to some extent. Corporate or secu-
rities laws governing the parties may
inform the extent of the confidentiality that
can be maintained. The parties should con-
sider whether their arbitration agreement
should incorporate a detailed confidenti-
ality agreement to deal with the issue fur-
ther. Likewise, they should consider, in
appropriate circumstances, whether they
should have to agree on public statements
about the arbitration, such as press re-
leases.

Parties should note that confidentiality may
be lost depending on whether the arbitral
award is challenged or enforced. Again, if
the courts are involved, they are generally
public.

H) Seat of Arbitration
Choosing the “seat” of arbitration is cru-
cial. The seat of arbitration is where the
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arbitration is notionally, legally, held, not
where its hearings may be physically held.
It is crucial because the laws of that place
will govern the arbitration; those laws will
be the “applicable arbitration legislation”
we have referred to.

In addition, if it is necessary for the par-
ties to seek recourse to the courts during
the arbitration, then the courts of the seat
are competent to assist them. A party may
also try to seek interim relief in the courts
of the jurisdiction of the party to be en-
joined. Depending on where the parties’
counsel are authorized to practice, they
may have to engage local counsel to exer-
cise those rights.

The parties can also agree on a venue for
the hearings (if hearings are even physi-
cally held in any one place, in this age of
video conferencing) that may be different
from the seat. But it may be better to leave
that until the arbitrators (and their resi-
dences) are known. It is also important to
consider whether the venue of the hearing
permits foreign counsel to appear there in
an arbitration. In some places, like Cali-
fornia, the issue is not clear.

III. Conducting the
Arbitration

Drafting a thoughtful arbitration clause or
agreement that deals with all these issues
is vital if the potential benefits of arbitra-
tion are to be realized. But it is not enough.
Realizing those benefits also depends on
how the arbitration is actually conducted.
Here are some specific suggestions for
how to conduct an arbitration to realize its
potential benefits.

A) Engage Experienced
Arbitration Counsel

Counsel who can think outside the litiga-
tion “box”, who are comfortable with the
different arbitration processes and who are
able to make that process work, will help
parties to realize the potential benefits of
arbitration. Counsel who are very experi-
enced litigators but cannot adapt to
arbitration’s different process, and so con-
duct the arbitration just as though it were
litigation, minimize that potential. For ex-
ample, one of the authors, when acting as
arbitrator in a commercial dispute, encoun-

tered counsel who treated the arbitration
as private litigation: presenting issue plead-
ings, disclosing and demanding all rel-
evant documents and conducting ful-
some examinations for discovery. Few
of arbitration’s potential advantages were
realized in that arbitration, because of the
approach of counsel.

B) Choose Experienced Arbitrators
The parties should choose their arbitrators
with the same care they draft their arbitra-
tion agreement and choose their counsel.
It should be clear by now that realizing
arbitration’s potential benefits requires the
process to be different from litigation. As
with counsel, the parties should choose
arbitrators who are experienced and com-
fortable with those differences. There is no
shortage of retired judges and senior
litigators practicing as arbitrators. Unless
the parties do want private litigation, be-
fore appointing one of them the parties
should ensure that the proposed appointee
is cognizant of the differences between
arbitration and litigation, and prepared to
run the arbitration in a manner to realize
its potential benefits.

Beyond that, the parties should consider
what kind of person they need to resolve
the dispute at hand. There is a very human
dimension to that consideration. What is
the dynamic between the parties? Do they
need someone who will bend over back-
wards to be fair or a firm hand on the tiller?
What is the nature of the dispute? Do they
want a “black letter” lawyer or a more flex-
ible decision maker?

Practical considerations like availability
and location also factor into this analysis.

The take away is that, having decided on
arbitration, with the potential benefit of
input into the choice of decision maker,
the parties should consider carefully what
qualities they really need in an arbitrator,
and select someone who has them.

C) Make a Schedule Early
and Try to Stick to It

The greater the number of participants
(parties, counsel and arbitrators), the
harder it is to find deadlines and hearing
dates that work for everyone. A simple tip

is to ask the tribunal to hold a conference
call early on to consider a prehearing
schedule and make a procedural order
incorporating the necessary steps and
deadlines. Some arbitral rules provide
for mandatory case conferences early in
the process.

Given how difficult it can be to schedule
hearing dates, parties should make their
best efforts to meet the deadlines. That
said, problems and delays do arise. For
example, document review may consume
more time than expected or someone key
may fall ill. To avoid the difficulties caused
by a compressed timeline, consider build-
ing into the schedule a bit of flexibility,
for example leaving time between the last
required step and the hearing, to allow
deadlines to be pushed back while main-
taining the hearing dates.

D) The Less Involved the
Tribunal, the Better

Tribunals appreciate reasonable counsel.
To the extent counsel can agree on mat-
ters, the parties save the cost, and time, of
having them resolved by the tribunal. The
tribunal will appreciate that (and so will
the parties’ financial officers).

E) Focus Document Requests
on Material Items

In the email age, litigation document dis-
covery (“all relevant documents”) can be
a nightmare. Avoiding that is one of the
important potential advantages of arbitra-
tion. The scope of document disclosure in
an arbitration depends on the procedural
rules chosen by the parties, and it is an
important consideration in that choice.

Under most rules, the document disclosure
required is narrow. However, there remain
some rules, which permit broad disclosure
– almost litigation-like. But even if you are
operating under those rules, one cost sav-
ing tool is to focus requests for disclo-
sure on material documents, assuming
the situation permits. Consider also
restrictions on date ranges. Keep re-
quests narrow. This approach may avoid
the cost of counsel needing to wade
through thousands of possibly relevant, but
not material, documents. The IBA Rules
on the Taking of Evidence in International
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Arbitration provide excellent guidelines on
document production, and there is no rea-
son the IBA Rules, or similar international
rules, cannot be adopted as guidelines in a
domestic arbitration.

Where document disclosure is limited to
material documents, or even reliance docu-
ments, by rule or by party-conduct, cost
savings will be automatic.

The ability to work with less than all po-
tentially relevant documents is a key quali-
fication of effective arbitration counsel.

F) Keep Experts to a Minimum
Does this dispute really need an expert? If
it does, how many? Efficient and cost ef-
fective arbitrations use a minimum of ex-
perts. Of course, if the arbitration does
have several issues that require expert evi-
dence, counsel should be careful in choos-
ing a “jack-of-all-trades” expert, lest their
qualifications be seen as less impressive

than specialized experts and harm their
credibility.

G) Avoid a Run-Away Tribunal
In the end, the arbitration experience
should be party-driven. That is one of
arbitration’s basic concepts. It is impor-
tant to avoid having a tribunal that takes
on too much (and then costs too much).
Part of achieving that comes from the ini-
tial selection of the arbitrator(s). Another
tip to keep the tribunal on track is to base
all activity on its procedural orders. An-
other is for counsel to approach the tri-
bunal jointly with any concerns about
the process, if such an approach is
absolutely necessary. Ideally, coun-
sel will not have to, and rarely do
they have to, resort to this extreme,
but must be prepared to do so in the in-
terest of an efficient arbitration.

IV. Conclusion
The prevailing view in the ever-global-

ized commercial world is that arbi-
tration is the most effective dispute
resolution mechanism. This view is
i n c r e a s i n g l y  s h a r e d  i n  d o m e s t i c
circles because arbitration has many
potential advantages over litigation.
If the parties take proper care to de-
sign, and implement, a process which
actually realizes those potential ben-
efits, arbitration can be much, much
more than private litigation. 

Please feel free to contact the authors, Stephen
Antle, at santle@blg.com, or Michelle
Maniago, at mmaniago@blg.com, for further
information on this topic or to provide com-
ments or questions.
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I. Introduction
Un arbitrage commercial et un procès pré-
sentent des similarités conceptuelles : un
arbitre nommé tire des conclusions fondées
sur des preuves, applique la loi correspon-
dant aux faits et impose aux parties une
décision exécutoire concernant leurs droits
et obligations. Toutefois, l’arbitrage offre

Notions fondamentales en matière d’arbitrage commercial :
Tirer parti des avantages potentiels de l’arbitrage

également aux parties des avantages po-
tentiels significatifs par rapport à un pro-
cès, comme la possibilité de participer au
choix du décideur, une procédure person-
nalisée (incluant peut-être une divulgation
limitée des documents), une certaine con-
fidentialité, des droits d’appel limités, la

rapidité et la rentabilité.

Mais ces avantages potentiels sont trop
fréquemment inutilisés. Nous avons tous
entendu des histoires horrifiantes d’arbi-
trages plus complexes, plus longs et plus
couteux qu’un procès. Ils se sont résumés
à de simples « procès privés » coûteux.
Pourquoi? Dans de nombreux cas, les par-
ties n’avaient pas compris pas que les
avantages de l’arbitrage ne sont pas auto-
matiques. Les parties doivent tenir compte
du fait que, malgré des similarités concep-
tuelles, la procédure d’arbitrage peut être
très différente d’un procès si les parties (et
leur conseiller juridique) en connaissent les
avantages potentiels et les utilisent au cours
de la procédure choisie.

Il est possible que des poursuites privées
répondent exactement aux attentes des
parties. Elles ont leur place. Mais pour
ceux qui souhaitent profiter pleinement des
avantages potentiels qu’offre l’arbitrage,
voici quelques conseils pour y parvenir
concrètement, tant en ce qui a trait à la ré-
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