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The Life and End Times of a
Commercial Tenancy:
A prophetic tale of why leases grew to
60 + pages…..even though your client
said, “Couldn’t we just have a simple
lease”.



Introduction:
Understanding the Client Goals

• Commercial Leases are Relationships

• Commercial Leases invoke duties of good faith in the
performance of the Lease

• Good relationships are mutually beneficial and
usually last a long time

• Challenged relationships are fraught with ambiguity,
misunderstandings, petty disagreements, and when it
comes to separation, acrimony.

• The litigators here wish to take this moment to thank
those solicitors (clearly not anyone here) for
ambiguity in drafting problematic leases.
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Understanding the Foundations:
Land law vs. Contract

• Intertwined history of:
a) old feudal land law “Land” concepts;
b) merged with modern “Contract” law principles; and
c) evolving expectations to meet commercial needs.

• Statutory overlay of:
Commercial Tenancy Act, RSBC 1996, c.57,
Rent Distress Act, RSBC, 1996, c. 403,
Law and Equity Act RSBC 1996 c. 253,
Arbitration Act, RSBC 1996, c 55,
Interpretation Act, RSBC 1996, c 238
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Important Features of a Well-Drafted
Lease

• “All or Nothing” remedies or “Unduly one sided”
terms are the hallmark of a poorly crafted lease.
In Rumrunner Pub Ltd. v. Seaport Place Holdings ULC, 2010 BCSC 736 (CanLII), the Court considered a lease renewal option
clause which permitted the landlord unrestricted discretion, after notice had been given, to require the tenant to carry out major
improvements to his property. That part of the renewal clause was unenforceable because it failed to provide the parties with
certainty as to their future rights and obligations.

• A good lease provides an effective and efficient "kit bag of tools"
to deal with the continuum of potential tenant and landlord
defaults.

• A good lease anticipates actual use by actual tenant, the
community of interest of the building, and the practical needs of
the Landlord.

• A good lease addresses renewals as distinct ‘new leases’ and
drafts accordingly. Porte Development (Main) Ltd. v. Janus Productions Inc., 2007 BCSC 670 (CanLII).
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Ethics in Drafting: Perspectives from
Solicitors and Litigators

Issue:

The other side has drafted wording that is at best
inarticulate to their position, may well be void for
uncertainty, but has no obvious downside to your
own.

Solicitors, do you:
a) fix the wording;
b) suggest the other side fix it; or
c) ignore it for the sake of the deal?

(Consider the moral of 666465 B.C. Ltd. v. Concord International Lands Ltd., 2010 BCCA 127 (CanLII) ambiguity is expensive)
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Ethics in Drafting:
Perspectives from the Litigator

Argue prescient omniscience of the Solicitor –

“Were it not for the use of the word "actual" in the
contract, I would have found for the plaintiff. The contract
appears to carefully distinguish between the vendor and
its agent and treats them separately. The language is
quite purposeful in stating that the knowledge must be
present and actual in the vendor.”
535951 B.C. Ltd. v. Penlea Investments Ltd. 2001 BCSC 49
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Ethics in Drafting: Alternative
Perspectives from the Litigator

…unless on for the other side, in which case seek
rectification and complain of incompetence.

“…the Landlord says the leases have been
terminated. Deli submits that this clause is internally
inconsistent, unintelligible and incapable of any
interpretation that makes commercial sense, and as such,
is void… I find this submission compelling.”
Northgate Village Properties Ltd. v. San Siero Deli Ltd., et al..2006 BCSC 1659
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Covenants and Conditions: the distinction

• a breach of covenant merely gives rise to a right to
claim damages. If ambiguous, a court is more likely to
interpret an obligation as a covenant. Phrases such as
‘the Tenant shall….perform all necessary repairs’
suggests a covenant.

• a breach of condition, may permit the landlord to treat
such breach as a repudiation of the lease. Words such as
“provided always” or “on condition” signify a condition.
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How to make a covenant a condition:

In most instances, a covenant, such as an obligation to
repair, can support a termination of a lease only:

1.if the landlord gives notice of its requirement that the
tenant repair; and

2.the tenant fails to repair within the stipulated time after
having received such notice; then

Breach of covenant after delivery and expiry of requisite
notice can then qualify as ‘breach of condition’.



Renewal or Extension:
What’s the diff?

• Black's Law Dictionary, 8th ed., defines in part as:

• n. "extension" 1. The continuation of the same
contract for a specified period.

• n. “renewal” 1. The act of restoring or re-
establishing. . . 3. The re-creation of a legal
relationship or the replacement of an old contract
with a new contract, as opposed to the mere
extension of a previous relationship or contract.
Vancouver City Savings Credit Union v. New Town Investments Inc., 2008 BCSC 1617 (CanLII)

• Consider whether rights and obligations in original
term carry over into a renewal!!!
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Renewal or Extension:
And why you care

• At common law, each “renewal” results in a new
lease. In contrast, extensions are a continuation of the
original agreement. Porte Development (Main) Ltd. v. Janus Productions Inc., 2007 BCSC 670 (CanLII)

• “…. if section 18 of the indemnity agreement were
intended to reinvigorate the indemnity with each
renewal, it could easily have said so.”
848 Courtney Street Holdings Inc. v. JED Enterprises Ltd., 2014 BCSC 2301 (CanLII)

• A renewal clause will be void for uncertainty where it
is merely an “agreement to negotiate in the absence
of some objective measure”
Mannpar Enterprises Ltd. v. Canada, [1997] B.C.J. No. 906 (S.C.), aff’d 1999 BCCA 239 (CanLII),
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Default Clauses:
The teeth of every lease

• Not necessarily contained in a tidy section entitled
"Defaults"

• First provision consulted

• At a minimum, the default clause should set out a
list of events that will constitute a default and:
a)whether or not notice of that default is required to
invoke a remedy; and
b) if notice is required, the timing and process for the
cure of the default.
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Default Clauses:
The Key Elements

• Any list of events of default should at least address
the following:

• the non-payment of rent and other amounts payable
by the tenant under the lease;

• the failure of the tenant to observe or perform any of
the other terms, covenants or conditions under the
lease;

• the failure to take possession or the abandonment of
the premises by the tenant;
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Default Clauses:
The Key Elements

• the assignment of the lease or the subletting of the
premises (in whole or in part) by the tenant except
where permitted or done in accordance with the
lease (including unauthorized changes in control
of the tenant); and

• the unauthorized use of the premises or uses
which breach a restrictive covenant of another
tenant in the project (if applicable); and

• the bankruptcy or insolvency of the tenant.

• Defaults should have tailored and graduated rights
to cure and consequences for failure!!!
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Traditional and Basic options when
faced with a tenant who is in default

• to re-enter the premises and terminate the lease;

• to distrain goods of the tenant in the premises;

• to relet the premises on the tenant's account;

• to commence an action for the amounts due and
recover costs; and

• to perform tenant's covenants and recover costs.
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Right to Re-enter and Termination of
Lease

• Should include an express right of the landlord to re-
enter the premises and terminate the lease upon a
default. Without that, use Commercial Tenancy Act.
Vancouver Sewerage & Drainage v. International Bio Recovery Corporation, 2010 BCSC 4 (CanLII)

• Notice: “without prejudice to the landlord's right to
damages, including damages equivalent to the loss of
income with respect to the unexpired portion of the
term of the lease” Highway Properties Ltd. v. Kelly Douglas & Co. Ltd. (1971), 17 D.L.R. (3d) 710 (S.C.C.).

• The election to pursue distraint affirms the lease and
following election, landlord not able to rely on those
defaults to terminate. Delane Industry Co. Ltd. v. PCI Properties Corp., 2014 BCCA 285 (CanLII)
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Identifying the default:
Recipe for Success

1. Read the contract in its entirety.

2. Read the applicable statutes (RDA, CTA).

3. Read the contract again, focusing on specific clauses
and terms as are likely to assist. Identify the proposed
solutions.

4. Read the specific clauses your client wants to rely on
and on this last time, pretend you are acting for the
other side or that there was a bankruptcy. Consider the
arguments you would make and advise your client
accordingly. Offer up the risks associated with the
solution.

5. Advise accordingly.
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Rights of Self-Help Under the Lease

1.Determine whether breach of covenant or condition;

2.If a breach of a covenant, determine appropriate notice of
default and time to cure;

3.Issue notices to all parties potentially liable on the lease;

4.Wait prescribed time after delivery or deemed delivery of
the notices; and

5.Proceed to terminate only if tenant has failed to rectify the
defaults and the lease permits treating the particular breach
as a grounds for termination and re-entry.
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Distraint:
When available

• Rent must be overdue at the time of distraint.
International Knitwear Architects Inc. v. Kabob Investments Ltd., 1995 CanLII 8911 (BC CA)

• The amount due must be defined as "rent" in the
lease. (e.g. Landlord can distrain for operating costs, utilities,
taxes, or interest on overdue accounts only if defined and
collectible as rent. Not all “work” or every “cost” is “rent”.)

• Proper notice of rent due must be issued and
provable. Delane Industry Co. Ltd. v. PCI Properties Corp., 2014 BCCA 285 (CanLII)

• The landlord must only distrain against that property
reasonably necessary to satisfy the amount due.
Rent Distress Act, RSBC 1996, C. 403, s.18
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Distraint:
When available

• Goods on the premises may be subject to security
interests or claims of other parties, that have priority
over a distraining landlord; and

• If bankruptcy occurs in the midst of a distraint (i.e.,
before the goods have been sold and the monies paid
to the landlord), the landlord loses the right to
continue the distraint and in that case, the monies
from the distraint will likely have to be paid into the
estate of the bankrupt tenant.



Distraint:
Illegal and excessive distraint

• Illegal if:
a) no valid claim for outstanding rent;
b) there is forcible entry into the premises;
c) there is a ‘deemed re-entry and forfeiture” before
completion of distraint

• Damage exposure of illegal distraint:
a) double value of goods distrained (RDA s. 10)
b) special damages; and
c) punitive damages.

• Exposure for excessive distraint avoidable per RDA
s.18, if excess abandoned within 3 days.

21



Distraint:
What to do when the Dust Settles

• After the distress is completed, the landlord may still,
sue for rental arrears, but must not terminate lease for
those arrears supporting distraint.

• What the landlord who has elected distress may not
do is terminate the lease on the basis of the same
breach on which the distress was founded.
Delane Industry Co. Ltd. v. PCI Properties Corp., 2014 BCCA 285 (CanLII)

• A new notice, based on a new default, must comply
with the Lease’s notice requirement and state clearly
the amount of rent (post-distress) due; otherwise the
tenant is not aware of the precise amount necessary
to cure breach.
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Election of Remedy:
Inconsistent Positions

• Forfeiture and Distraint (changing locks or preventing
unfettered use and enjoyment).

• Forfeiture and Acceptance of Rent.

• Distraint and Action For Rent at same time.

• Surrender and Reletting on Tenant’s Account for longer
than residual term.

• Distraint and reliance on prior defaults for termination.
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Right to Relet

• If the premises are abandoned (or the landlord is
otherwise able to obtain possession of the premises
from the tenant) and the lease provides for reletting,
the landlord may keep the original lease alive and
relet the premises on the tenant's account.
Grouse Mechanical Co. Ltd. v. Griffith, 1990 CanLII 923 (BC SC)

• But, the landlord, as an agent of the defendant can
not grant a lease in excess of the original lease, and if
it does, then that is a deemed termination effective on
the date of the new lease.
Pacific Centre Ltd. v. Micro Base De. Corp. (1990), 1990 CanLII 614 (BC SC)
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Court Proceedings:
Action for Rent

• “Rent” is distinct from “Damages for prospective loss
of rent”. Highway Properties Ltd. v. Kelly, Douglas & Co. 1971 CanLII 123 (SCC)

• Landlord can sue for rent either in conjunction with
the termination of the lease with a notice preserving
claim for damages; or

• Landlord can claim rental arrears during the term of
the lease, preserving lease, but suing for arrears.
Delane Industry Co. Ltd. v. PCI Properties Corp., 2014 BCCA 285 (CanLII)
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Landlord's Performance of Tenant's
Obligations

• Include a provision allowing a landlord to perform any
covenants or obligations of the tenant under the
lease.

• Provide that the landlord may enter the premises
without such constituting a re-entry and forfeiture.

• Include terms that ensure that the landlord can
recover the costs of such work from the tenant as
though such cost was rent.



27

Security Deposit and Letter of Credit

• Do Not Just hold as “Pre-paid Rent”. Limits access to
funds.

• The lease should contain other tools for the landlord
to deal with a tenant's default, especially where the
default is relatively minor and the landlord does not
wish to terminate the lease.

• If any event of default occurs, the landlord may use,
apply or retain all or any portion of the security
deposit for the payment of rent or other expense.
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Letter of Credit

Make sure that the lease specifies that the letter of
credit must be irrevocable in favour of the landlord,
and that the tenant will renew the letter of credit, at its
expense, as required so that it is available to the
landlord for each year during the term of the lease
and any extension AND RENEWAL thereof.
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Interest and Late Payment Charges

• Interest clauses usually either specify a set interest
rate (i.e. 18%) or a variable interest rate (i.e. 3% above
stipulated prime rate for landlord’s bank.

• Late payment charges are in addition to interest and
are intended to cover extra administrative expenses.

• A landlord will want any interest or late payment
charges to be included within the definition of rent.
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Fines and Disgorging Benefits

• May be appropriate for a lease to include fines that a
tenant will have to pay if it (or its employees, invitees)
breach specific provisions of the lease.

• Most useful to address, parking, noise, littering,
loitering and other nuisances.
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Disgorging Benefits

• A provision that to the extent that a tenant receives
benefits or payments in connection with a breach by
the tenant of one of its covenants under the lease,
such benefits are disgorged to the landlord.

• Useful for example: if a tenant rents out one of its
allocated parking stalls in contravention of the lease
and makes a profit on such rental.

• May be problematic to calculate or collect if tenant is simply doing some horticulture under grow lights.
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Loss of Rights and Privileges

• A landlord will also want to consider what rights or
privileges a tenant will lose if it is in default. For
example, consider:
the tenant is in default at the time it tries to exercise
such right; or

• the tenant is in material default under the lease at the
time it tries to exercise such right; or

• the tenant has been regularly in default during the
term of the lease, even if not then in default; or…
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Loss of Rights and Privileges,
continued

• the tenant has ever been in default during the term of
the lease, even if not then in default; or

• the tenant is in default at the effective time of the right
(i.e. start of a renewal term), notwithstanding when
such right is exercised by the tenant (i.e. date of
delivery of a notice exercising an option to renew).
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Other Consequences

• Consider the inclusion of certain consequences to the
tenant that logically flow from a breach by the tenant
of specific obligations or covenants under the lease.

• For example, if a tenant has assigned or sublet the
lease in breach include a provision stating that in
such case the basic rent payable under the lease is
automatically increased to 150% of the basic rent.
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Injunctive Relief

• A valuable tool to either force the tenant to do
something or to stop doing something.

• Include language in the lease to support obtaining an
injunction. Generally better to stipulate prohibitions
than mandatory “must do’s”.
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Mediation and Arbitration

• Mediation is a non-binding process pursuant to which
a mediator assists the landlord and the tenant
through the negotiation of a dispute under the lease.

• Best to avoid “mandatory mediation” clauses.

• Arbitration is a binding process separate from the
court system under which one or more arbitrators
hear or review evidence and then reach a decision to
settle a dispute.

• Best to focus arbitration on rent for renewals, using
clear comparative FMV price clause applicable to
lease.



Arbitration:
Rent on Renewal or more…

• Consider restricting arbitration to setting of rent on
renewal. Otherwise all disputes may be referred to
arbitration.

• Consider parameters for appointment of arbitrator(s),
whether 1 or 3 and ability to proceed with 1.

• Consider structure and formula for setting rent on
renewal. Must provide guidance to Arbitrator to
define and constrain parameters for renewal rent.

• Refer to Commercial Tenancy Handbook and model
lease and arbitration provisions for good precedents.
Use them, but tailor to needs.
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Arbitration:
Appeal on law, NOT Mixed Fact & Law

• Appeals from commercial arbitration decisions are
narrowly circumscribed under the Arbitration Act,
s.31. Limited to questions of law, and leave to appeal
is required if the parties do not consent to the appeal.

• Section 31(2)(a) sets out the requirements for leave:
- the court may grant leave if it determines that the
result is important to the parties; and
- the determination of the point of law may prevent a
miscarriage of justice.
Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53 (CanLII)

• Contractual interpretation involves issues of mixed fact and law as it is an exercise in which
the principles of contractual interpretation are applied to the words of the written contract,
considered in light of the factual matrix.

38



39

Security Interest

• Some landlords will want to take a security interest in
certain collateral belonging to the tenant.

• This can provide greater protection for recovery of
tenant inducements or unpaid rent.
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Indemnifier / Guarantor

• Obtain authorization for credit bureau and investigate
strength of personal covenant.

• Consider coupling with provision of security by
indemnifier/ guarantor.



41

Surrender of Lease

• Surrender of lease should be properly documented to
provide for the date of vacant possession, termination
of rights and obligations under the lease, removal of
trade fixtures, transfer in ownership of tangible and
intangible rights associated with the premises, and of
the goods and fixtures remaining on the premises,
passing of insurable risks, payments for surrender,
and waiver and release of claims on satisfaction of
conditions of surrender.

• Consider preservation of claims for environmental
claims
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Goods Left Behind:
Involuntary Bailment

• The Concept of Involuntary Bailment

1. Following termination of a commercial tenancy, the
landlord becomes an “involuntary bailee” of goods left
within the premises which reasonably cannot be asserted
as abandoned; and

2. Whether goods have been abandoned is a question of
fact to be determined in each case, but property cannot be
said to be abandoned where the landlord and the tenant
have discussed the tenant returning to the premises to
recover the property;
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Goods Left Behind:
Involuntary Bailment

3. The landlord is not obliged to leave the tenant’s
property in the premises;

4. While the landlord may remove the goods, it must do so
in a manner which is reasonable in all the circumstances;

5. What is “reasonable” may include a method of removal
and/or a storage destination which causes some harm to
the goods, and exposes them to some risk; and

6. If the landlord breaches its duty by removing the goods
in an unreasonable manner, any lack of diligence by the
tenant will be relevant in assessing damages.
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Strategies for the Involuntary Bailee

• Landlord's Options Prior to Becoming an Involuntary
Bailee- 5 options

• Landlord's Options Upon Potential Involuntary Bailment
Situation

• Disposal of Goods and the Termination of Bailment
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The Traditional Continuum of
Remedies
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