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The Tax Court of Canada recently released Practice Note No. 22 entitled “Experts’
Panel (Hot Tubbing)” (Protocol).1Comments made by Chief Justice Rossiter at the
Canadian Tax Foundation’s Tax and Expert Witnesses Conference on February 20,
2019 foreshadowed the Tax Court’s commitment to increasing collaboration amongst
expert witnesses. As a starting point, the Protocol assumes that judges will proceed with
the hot tubbing process unless there is a possible exclusion from the process. The
Protocol does not identify what these exclusions may be.

Below is a brief summary of the new “hot tubbing” process for experts:

1. The presiding judge will first review the pleadings and determine preliminary
considerations such as scope of the issue, whether experts are required, if there
are contests in qualifications or issues with the exchange of reports, and whether
exclusions from the hot tubbing process may apply.

2. The judge will then determine whether the experts are qualified, through consent
and judicial assessment or avoir dire.

3. If the judge determines the experts are qualified, the judge will then review any
dispute or challenge to the reports provided.

4. The judge will read the experts’ reports with written consent of the parties.

5. The experts will be ordered to meet pre-trial to attempt to narrow the issues,
discuss points of disagreement, and explore common areas.

6. All of the factual evidence must be on the record before the hot tubbing panel is
set.

7. Once the hot tubbing panel is set, the judge will prepare the questions and ask
each panellist the same question in turn to get a comprehensive answer from
each panellist which the judge can compare in real time.

8. Once the judicial questions are complete, each counsel may examine their
witness(es) and cross-examine the remaining panellists in order to have the
experts clarify or expand on their answers or address new issues.

The Protocol represents judicial recognition of the independence of experts. Itis also a
move towards ensuring that the Court has a comprehensive and unbiased
understanding of the complex issues often at play in tax litigation. Hopefully, the hot
tubbing process will lead to efficiencies and clearer decisions for taxpayers.



BLG

1 View the Protocol

By
Laurie Goldbach

Expertise

Tax, Tax Disputes & Litigation

BLG | Canada’s Law Firm

As the largest, truly full-service Canadian law firm, Borden Ladner Gervais LLP (BLG) delivers practical legal
advice for domestic and international clients across more practices and industries than any Canadian firm.
With over 725 lawyers, intellectual property agents and other professionals, BLG serves the legal needs of
businesses and institutions across Canada and beyond — from M&A and capital markets, to disputes, financing,
and trademark & patent registration.

blg.com

BLG Offices

Calgary Ottawa Vancouver

Centennial Place, East Tower World Exchange Plaza 1200 Waterfront Centre
520 3rd Avenue S.W. 100 Queen Street 200 Burrard Street
Calgary, AB, Canada Ottawa, ON, Canada Vancouver, BC, Canada
T2P OR3 K1P 1J9 V7X 1T2

T 403.232.9500 T 613.237.5160 T 604.687.5744

F 403.266.1395 F 613.230.8842 F 604.687.1415
Montréal Toronto

1000 De La Gauchetiére Street West Bay Adelaide Centre, East Tower

Suite 900 22 Adelaide Street West

Montréal, QC, Canada Toronto, ON, Canada

H3B 5H4 M5H 4E3

T 514.954.2555 T 416.367.6000

F 514.879.9015 F 416.367.6749

The information contained herein is of a general nature and is not intended to constitute legal advice, a complete statement of the law, or an
opinion on any subject. No one should act upon it or refrain from acting without a thorough examination of the law after the facts of a specific
situation are considered. You are urged to consult your legal adviser in cases of specific questions or concerns. BLG does not warrant or
guarantee the accuracy, currency or completeness of this publication. No part of this publication may be reproduced without prior written
permission of Borden Ladner Gervais LLP. If this publication was sent to you by BLG and you do not wish to receive further publications from
BLG, you may ask to remove your contact information from our mailing lists by emailing unsubscribe@blg.com or manage your subscription
preferences at blg.com/MyPreferences. If you feel you have received this message in error please contact communications@blg.com. BLG’s
privacy policy for publications may be found at blg.com/en/privacy.

© 2024 Borden Ladner Gervais LLP. Borden Ladner Gervais LLP is an Ontario Limited Liability Partnership.


https://www.blg.com/en/people/g/goldbach-laurie
https://www.blg.com/en/services/practice-areas/tax
https://www.blg.com/en/services/practice-areas/disputes/tax-disputes-litigation
http://www.blg.com
mailto:unsubscribe@blg.com
http://blg.com/MyPreferences
mailto:communications@blg.com
http://www.blg.com/en/privacy
http://www.blg.com/en/privacy
http://www.blg.com/en/privacy



