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The concept of environmental, social and governance (ESG) has become almost 
ubiquitous. ESG generally refers to the environmental, social, and governance factors 
that can affect company value and investor decisions. In this article, we briefly outline 
some key considerations for managing ESG litigation and regulatory risk for Canadian 
companies making ESG claims. We also highlight some relevant cases as examples.

What you need to know

 Strong ESG performance is valued by many shareholders and consumers, and 
can be a way to differentiate your brand, although implementing ESG measures 
comes with risk.

 Failure to take sufficient action on ESG matters can risk proxy contests and harm 
to a company’s business. Businesses should be aware of and understand their 
legal obligations with respect to disclosure of ESG information, as failure to 
comply can result in enforcement and other sanctions. However, adopting ESG 
measures can also lead to legal challenges, including by disgruntled 
shareholders or by groups who feel that the company has not lived up to its 
stated ESG policies.

 Companies should routinely audit, revise and update their ESG frameworks and 
disclosure to confirm that they reflect their current operations and ever-evolving 
industry best practices. Companies should choose an appropriate ESG 
framework for their intended audience.

 To reduce the risk of misstatements or inconsistent statements, boards and 
management should have a proactive process for reviewing and approving ESG 
disclosure prior to its public release. A robust legal review is also advisable.

 ESG disclosures should be entity-specific, measurable, and grounded in 
verifiable data.

ESG overview

https://www.blg.com/en/insights/esg
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Although akin to the concept of corporate social responsibility, ESG relates to factors 
that are financially material to a company’s business and includes such wide-ranging 
considerations as climate change, sustainability, forced labour and child labour 
(commonly referred to as “modern slavery”), and diversity, equity, and inclusion. Recent 
years have seen growing market and shareholder demand for businesses to implement 
and report on their ESG commitments and performance.

In response to this demand, companies are increasingly identifying, measuring, and 
disclosing ESG factors that are material to their operations. While in the past this 
disclosure was largely voluntary, recent years have seen many levels of government 
adopt ESG factors as part of their mandatory reporting requirements, which has 
inevitably led to an expanded risk of litigation and other attempts to hold companies 
accountable for their claims. Companies should proceed with caution: there has been a 
more recent trend of ESG backlash, and disgruntled stakeholders may challenge the 
company if they feel that ESG measures have gone too far.

ESG litigation

ESG litigation and regulatory risks generally fall into two broad categories. The first 
category includes allegations of false ESG claims or misrepresentations in a company’s 
ESG disclosure. Companies risk both regulatory action and consumer- or investor-led 
class actions related to alleged misrepresentations.1 The second category of litigation 
risk includes claims directly challenging a company’s ESG-related conduct or perceived 
lapses in ESG action. Trends in Canada, and globally, include attempts to hold 
companies accountable for conduct by suppliers or subsidiaries in foreign 
jurisdictions2 and to subject companies to litigation for the contribution of their 
greenhouse gas emissions to climate change.3 However, on the flip side, sometimes 
companies engaging in active ESG measures risk challenges to their ESG policies for 
allegedly going too far.

Even if a company can successfully defend a claim on the merits, being forced to defend
an ESG record or ESG policies can be costly and lead to reputational harm. Historically,
many ESG programs and reports have had little legal oversight or input. To manage the 
risk of litigation and regulatory or administrative sanctions, businesses should 
proactively seek experienced legal assistance to review how they are addressing ESG 
issues while guarding against overstating their commitments and actions. Businesses 
should also consult with management, counsel, and relevant subject matter experts to 
help protect against claims that the ESG policies were not adopted in the business’s 
best interests.

Key considerations

Footnotes

1 See discussion of the Competition Bureau of Canada’s (Competition Bureau) recent 
settlement with Keurig Canada Inc. (Keurig), discussed below.
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