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One method by which a victim can assert
some control over the bankruptcy process is
by obtaining an appointment as an Inspector
of the Estate.37 At a first or subsequent
meeting of creditors, the creditors may appoint
one or more, up to a maximum of five, Inspectors of the Estate of the bankrupt. Inspectors
are the supervisors of the Trustee in
Bankruptcy and it is their function to instruct
the Trustee to take whatever steps they
consider appropriate in order to protect the
Estate and the creditors.38
It is important for the victim to realize,
however, that he or she cannot accept the
appointment as Inspector in order to merely
further his or her own purposes and claims in
the bankruptcy. Inspectors stand in a fiduciary
relation to the general body of creditors and
must perform their duties impartially and in
the interests of the general body of creditors.
An Inspector is required to make complete
disclosure to the Trustee and his or her coInspectors of his or her position where there is
a possible conflict of interest with respect to
the administration of the Estate.39 The victim
should also realize that no Inspector is,
directly or indirectly, capable of purchasing or
acquiring for himself of herself or for another
any of the property of the Estate for which he
or she is an Inspector, except with the prior
approval of the Court.40
If the victim feels aggrieved by any
decision of a Trustee in Bankruptcy, he or she
may apply to the Court for directions.4"
If the Trustee in Bankruptcy refuses to
take any proceeding that in the opinion of the
victim would be for the benefit of the Estate of
a bankrupt, a creditor can apply to the Court
for an Order authorizing him or her to take the
proceeding in his or her own name and at his
or her own expense and risk.42
Distribution
It is the duty of the Trustee in Bankruptcy
to realize on the assets of the Fraudster for all
of its creditors, not merely the victim. If the
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victim had pursued the Fraudster itself, it may
be entitled to any and all recovery from the
sale of assets. In a bankruptcy, the victim will
only be entitled to a pro rata share, with the
other creditors, from the proceeds realized
from the sale otthe Fraudster's assets.

Conclusion
The victim of a fraud has an arsenal of
weapons available to him or her to obtain
recovery. Bankruptcy is merely one of those
weapons. It may not be appropriate in every
situation, but the victim and his or her legal
counsel should consider its advantages and
disadvantages in every case of fraud.
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The recent English decision in R. (Revenue
& Customs Prosecution Office) v. Lloyds TSB
Plcl highlights the danger that even a wellintentioned financial institution may face if it
fails to strictly obey a Mareva injunction order
freezing the accounts of one of its clients.
The Plaintiff obtained an order freezing
the accounts of a Lloyds Bank client. The
order prohibited the client and all recipients
from "dealing" in any way with the frozen
funds, but the order permitted the client
withdrawals for living expenses. The wellmeaning bank manager, seeking to protect the
bulk of the frozen funds from withdrawal
by the client, and to avoid monitoring the
I [2007] EWHC 2393 (Admin.) ["Lloyds"].
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accounts, proposed to the client that those
funds, totalling some £2 million, be transferred to another Lloyds account. The client
agreed. Neither the client nor the bank
informed or obtained consent from the prosecutor or the Court for this arrangement.
The Court condemned the bank's transfer
of the funds as a "clear breach" of the order,
and expressed surprise that the bank would do
so without consultation with the crown prosecutor or the Court. Despite the bank's good
intentions, the transfer of the funds was a
deliberate act, in knowing breach of the terms
of the order. The Court found the bank in
contempt of court.
Given the bank's intentions, and given that
no harm arose as a result of the transfer, the
Court declined to impose a costs sanction on
the bank. The Court indicated, however, that
future mishandling of frozen accounts by
banks would likely attract severe sanctions,
given the clarification provided in the Lloyds
judgment.
Unfortunately, there is no standard Mareva
injunction order wording throughout Canada,
and so each order must be carefully reviewed
to ensure compliance. Generally, where an
order permits the client to withdraw living (or
other stipulated) expenses, the prudent course
is to:
1. confirm proper service and then freeze
all accounts identified in the order, and

consider whether the order impedes or
affects the bank's lending status with the
client and ability to access accounts
to apply to client indebtedness to the
bank;
2. have the clio.—provide a summary of
necessary living expenses, based on the
wording of the order, and seek instructions and consent from the client to deal
with the funds in such manner as most
appropriate to manage the account during
the term of the freeze, including obtaining
written consent from the client to discuss
such with counsel for the party that
obtained the order;
3. propose to counsel for the party that
obtained the order that funds be deposited
on a monthly basis into a new account for
the client's permitted use; and
4. do not move or release the funds until and
unless the party that obtained the order
provides written consent in accord with
the order (if permitted by its terms), or the
court approves such an arrangement.
The Lloyds decision makes clear that any
institution receiving a freezing order must not
just unilaterally implement what it believes to
be a practical way of dealing with that order,
but must ensure that the proposed mechanism
is approved of by the party that acquired the
order, or, if that party refuses, the court.

Credit and Banking Litigation is published quarterly by Federated Press and is part of the Litigation
Lawyer Series.
Readers are invited to submit articles for possible publication. They should provide an original and informative analysis
of a pertinent topic. Articles are subject to review by the editorial board, and signed articles express solely the opinions
of their authors and not necessarily those of the publisher. The contents of this publication should not be construed as
professional advice. Readers should consult their own experts before acting.
Notices of change of address and written enquiries should be sent to: Federated Press, Circulation Department, P.O. Box
4005, Station "A," Toronto, Ontario M5W 2Z8. Return postage guaranteed.
Telephone enquiries: 1-800-363-0722 • Toronto: (416) 665-6868, Fax (416) 665-7733 • Montreal (514) 849-6600,
Fax (514) 849-0879.
Depot legal — Bibliotheque nationale du Quebec, 2008.
Statement of Copyright Policy and Conditions for Permission to Reproduce Articles
Reproduction of any part of this journal is strictly prohibited by law unless written permission is obtained in advance
from the publisher. Copyright infringement, including unauthorized reproduction, distribution, or exhibition, is a
criminal offence.
Alternatives to illegal copying are available. Call our circulation department (1-800-363-0722) for information.
Printed in Canada
ISSN 1198-8061
Copyright C Federated Press

680

