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THE IMARA DECISION: HAS THE 
INTERPRETATION OF CONTRACTUAL 
ARBITRATION PROVISIONS CHANGED? 
Carillion Construction Inc. v. Imara (Wynford Drive) Ltd. 

A recent decision refusing to suspend litigation proceedings in favour 
of a contractually mandated arbitration process has generated some dis-
cussion within the construction industry. But has anything really 
changed? A brief discussion of Carillion Construction Inc. v. Imara 
highlights some of the issues that must be taken into consideration in 
planning for and participating in dispute resolution processes pre-
scribed by contract. 

Lawyers in the construction industry have become accustomed to the 
courts showing great deference to contractually negotiated dispute resolu-
tion processes generally and a choice to proceed by way of arbitration in 
particular, such that attempts to insist upon a court proceeding in the face 
of a prior agreement to arbitrate have often been dismissed. This has been 
the case in Ontario since the 1992 decision of the Ontario General Divi-
sion in Ontario Hydro v. Denison Mines. The court noted that Ontario's 
then new Arbitration Act, 1991 recognized the “primacy of arbitration pro-
ceedings over judicial proceedings, once the parties have entered into an 
arbitration agreement”. Further, in A.G. Clark Holdings v. HOOPP Realty, 
a decision that worked its way through the Alberta Court of Appeal, 
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followed by the rejection of an application for leave to the 
Supreme Court of Canada, a mandatory arbitration provision 
was upheld to dismiss an action that had been commenced 
outside of the statutory limitation period for commencing a 
claim, where no arbitration proceeding had been commenced 
within the requisite timeframe. 

In other recent decisions, the courts have affirmed this ap-
proach in the context of construction lien proceedings as 
well. Examples of instances where contractual arbitration 
provisions were favoured despite the commencement of con-
struction lien actions include Advanced Construction Tech-
niques v. OHL Construction Canada and Cityscape 
Richmond Corp. v. Vanbots Construction Corp. 

However, the complexity of construction project structures 
also means that the same contractor who is bound by an arbi-
tration clause in its general contract with the project owner 
may have entered into multiple subcontracts with dispute reso-
lution mechanisms that are not the same as those prescribed by 
the general contract. Further, it is not uncommon for a general 
contractor who is engaged in a dispute with a project owner to 
be concurrently involved in disputes with its subcontractors, 
involving the same subject matter. 

An Exception—the Imara Decision 

In Imara, the court was asked on a motion by the project 
owner to decide whether the arbitration provisions in various 
contracts entered into by the general contractor (who also 
acted as the project’s construction manager) and the project 
owner should be enforced at the owner’s request in circum-
stances where the general contractor was also facing multiple 
construction lien claims in a court process that were not be-
ing referred to arbitration. The general contractor opposed 
this motion and sought to have the owner bound by the exist-
ing court litigation processes. 

In a rare decision favouring court proceedings over a con-
tractually negotiated arbitration process, the owner lost its 
motion, and the court refused to suspend the court proceed-
ings. But notwithstanding the court’s findings, the Imara 
decision should not be read as questioning the efficacy of 
contractually mandated arbitration processes generally. In-
stead, it is important to understand some of the salient facts 
at issue and the analysis undertaken by the court. 

What Were the Key Background Facts 
in Imara? 

The key background facts in Imara can be best understood in 
the context of the specific arbitration provisions at issue. 
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The general contractor and owner entered into a 
total of five contracts for the project: a construc-
tion management agreement and four separate 
general contracts that divided the general contract 
work into four distinct scopes. Although the arbi-
tration provision under the construction manage-
ment agreement was not the same as the arbitration 
provision under the general contracts, it was signif-
icant to the court that none of these contracts simp-
ly required all disputes to be resolved by 
arbitration. Instead, the provision under the con-
struction management agreement gave the owner 
the discretion to choose arbitration, and the provi-
sion under the general contracts gave either party 
the discretion to choose arbitration. In other words, 
a positive step was required for arbitration to be 
the governing procedure. Although the owner 
did seek to exercise its discretion to initiate an ar-
bitration process, it did so after other events had 
occurred. 

First, prior to the owner referring the parties’ dis-
putes to arbitration, the general contractor and a 
multitude of subcontractors had registered con-
struction liens against the project. Second, the 
owner had already commenced its own court ac-
tion against the general contractor seeking to re-
cover a range of damages relating to the project. 
Third, the owner delivered counterclaims in each 
of the general contractor’s five lien actions, alt-
hough it did so on a “without prejudice basis” (i.e., 
on an understanding that the issuance of counter-
claims did not amount to an acceptance of the 
court process). Fourth, none of the subcontractors 
would be able to participate in the arbitration that 
was contemplated between the owner and the gen-
eral contractor. Fifth, although the subcontractors’ 
construction liens were generally vacated from 
title upon the posting of security, thereby remov-
ing the project owner as a direct defendant in the 
construction lien actions, the general contractor 
nonetheless intended to add the owner as a third 
party to all of these claims. Sixth, as a result of 
the foregoing, it was apparent that there was po-
tential for the same issues to be argued in multiple 
proceedings (i.e., the construction lien proceed-
ings and the arbitration) resulting in either incon-
sistent findings. 

The Relevant Legal Principles 

The court’s analysis focused upon ss. 6 and 7 of 
the Arbitration Act, 1991, together with s. 106 of 
the Courts of Justice Act. Reading those provisions 
together, the court found that the project owner 
was entitled to apply for a stay of the general con-
tractor’s court proceeding and that the stay shall be 
granted unless one of the limited exceptions pre-
scribed by s. 7 of the Arbitration Act, 1991 be met. 

The court further relied upon a three-step analysis 
previously applied in Mantini v. Smith Lyons LLP 
and then added a new fourth step: 

1. interpret the contractual arbitration clause in the 
context of the agreement as a whole; 

2. analyze the claims to determine whether they 
fall within the scope of the arbitration clause; 

3. consider whether any of the specific exceptions 
under s. 7 of the Arbitration Act apply; 

4. consider the discretionary exceptions found in 
ss. 6(3) and 7(5) of the Arbitration Act. 

The Findings of the Court 

Interpreting the Arbitration Clause 

Noting the owner’s discretion to refer the disputes 
at issue to arbitration through various contractual 
notices and the fact that it did not do so until after 
it commenced its own action, the court concluded 
that the owner acted inconsistently with these pro-
visions and therefore waived its right to arbitrate. 

Assessing Whether the Scope of the Claims 
Falls within the Arbitration Clause 

The court concluded that the disputes between the 
parties fell within the scope of the issues that the 
parties agreed could be arbitrated. 

The Exceptions under s. 7(2) of the Arbitration Act 

The court held that the only exception that could 
apply under s. 7(2) was “undue delay”. The con-
clusion drawn here was not focused as much on the 
amount of time that lapsed as it was on the events 
that occurred within that time period. In the seven 
months that passed between the owner issuing its 
own court action and its attempt to stay the court 
proceedings, various construction lien actions had 
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commenced, and orders had been taken out such 
that they could progress through the court system. 
Accordingly, the court found that undue delay had 
in fact occurred. 

“Other” Exceptions 

In its final category, the court focused first on 
whether the project owner had waived its right to 
arbitrate through its conduct and, second, whether 
a suspension of the litigation proceedings would 
be a result that is “unfair to a party to an arbitra-
tion agreement”, as contemplated by s. 6(3) of the 
Arbitration Act. 

The outcome on the issue of waiver is noted above, 
and the finding is the same as the court’s finding 
under the interpretation step of the analysis—the 
owner acted inconsistently with its contractual ar-
bitration provision by issuing a statement of claim 
and therefore waived its right to arbitrate. 

On the issue of fairness, the court included a de-
tailed discussion that focused on the overlap be-
tween the lien proceedings and the arbitration 
proceedings and the impact that would have on the 
general contractor. In so doing, the court took note 
of the mandate under the Courts of Justice Act for 
a multiplicity of proceedings to be avoided, as well 
as related case law. The court ultimately decided 
that this was another factor weighing in favour of 
litigation rather than arbitration, since it would be 
best to have the entire dispute heard in a single fo-
rum. It was further held that a multiplicity of pro-
ceedings would be unfair to the general contractor 
and that this constituted the type of unfair result 
that was contemplated by the Arbitration Act as 
allowing for an exception to the ordinary rule re-
quiring a stay. 

Interestingly, this discussion required the court to 
distinguish the Cityscape decision, which had also 
involved multiple lien claims and complex issues. 
The most significant distinction for the court 
between the facts at hand and those at issue in 
Cityscape was that Cityscape involved harmonized 
dispute resolution provisions among the subcon-
tracts and general contract such that all parties 
would be bound by, and would in fact participate 
in, the same process. 

For the reasons above, the court ultimately refused 
to grant the owner the relief sought—a stay of the 

general contractor’s construction lien proceedings 
in favour of the arbitration initiated by the owner. 

Comment—A Unique Decision? 

A careful reading of the Imara decision suggests 
that it was the unique facts at issue that led to an 
outcome that was initially perceived by some to 
stand out from prior decisions. A focal point, for 
example, was consistency. In initially commencing 
a court action rather than an arbitration process, the 
owner was deemed to have gone too far down the 
litigation path in the context of a contract that gave 
it a choice between arbitration and litigation, as 
opposed to a contract that made arbitration manda-
tory in all circumstances. 

On the issue of fairness, reference was made to the 
arbitration provisions in the general contractor’s 
subcontracts. Although it was noted by the court 
that the subcontract disputes were not referred to 
arbitration, there did not appear to be a discussion 
of whether the answer to the fairness argument 
could have been found in the general contractor’s 
ability or requirement to insist upon arbitration at 
the subcontract level. Regardless, it was also noted 
that the arbitration provisions in the general con-
tract and the subcontracts were not the same. 

Finally, it is important to note that a case like this 
requires a scenario where the two parties to the 
general contract—the owner and the general con-
tractor in this case—do not agree upon the dispute 
resolution process to be followed. The answers to 
this problem are a focus at the outset upon a con-
tract’s dispute resolution provisions. With clear 
provisions setting out the forum and procedure for 
resolving disputes, the parties are less likely to find 
themselves in a procedural conflict when a dispute 
arises. Further, the parties can also consider at that 
time how their proceeding will be impacted by the 
claims of other interested parties, including the ex-
tent to which those parties will have the right to 
participate. For example, it is not uncommon to see 
provisions in a general contract requiring its dis-
pute resolution provisions to be replicated or 
adopted in subcontract agreements. However, gen-
eral contractors may not want such a uniform ap-
proach in every instance. 

Regardless of the approach that parties choose 
to take in drafting their agreements, the Imara 
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decision would appear to reinforce the court’s def-
erence to contractually mandated dispute resolu-
tion processes while concurrently providing a good 
roadmap for construction industry participants to 
understand the circumstances in which such claus-
es will not be enforced. 

Ontario Superior Court of Justice 
Master C. Albert 
June 11, 2015 
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TRUST CLAIMS AND LIEN 
CLAIMS ARE DIFFERENT 
CONCURRENT REMEDIES 
Stuart Olson Dominion Construction Ltd. 
v. Structal Heavy Steel 

Facts 

In Stuart Olson Dominion Construction Ltd. v. 
Structal Heavy Steel, the Supreme Court of Canada 
held that the posting/filing of lien bond security for 
a lien does not extinguish an associated trust claim. 
This appears to be a fairly obvious conclusion; 
however, with the payment of a draw from the 
owner to its contractor being held up because the 
subtrade threatened to sue the owner for breach of 
trust, an application was brought to address this 
issue. 

Dominion was the general contractor of the newly 
built University of Manitoba football stadium. 
Dominion entered into a subcontract with Structal 
for the supply and installation of structural steel, a 
roof truss system, and for the installation of precast 

bleachers and vomitory wall. There were certain 
deadlines to be met by Structal, and they were not. 

Structal asserted that it had experienced extensive 
added costs because of work scope changes and 
circumstances, conditions and events that were be-
yond its control. Structal advised Dominion that it 
would seek an adjustment to the subcontract price 
and time. Dominion, in response, asserted that it 
held Structal responsible for the failure to meet the 
deadlines and that it intended to seek recovery 
from Structal for its added costs and expenses. 
Structal eventually delivered a comprehensive 
claim for $8,067,558.59. Dominion responded 
with an unparticularized claim for between $9 to 
$12 million. 

Counsel for Structal wrote to Dominion, demand-
ing payment of $4,171,915.25 for five rendered 
invoices. Counsel for Structal referred to the trust 
provisions of the Manitoba legislation and asserted 
that the funds received by Dominion from the 
owner were for the benefit of Structal and that 
Dominion could not appropriate or convert any 
part of the trust funds to its own use until all sub-
contractors had been paid. 

Structal then filed a lien in the amount of 
$15,570,974.53 comprised of three elements: 
(1) five unpaid invoices totalling $4,171,915.25, 
(2) statutory holdback in the amount of 
$3,331,500.69, and (3) Structal’s claim of 
$8,067,558.59. Dominion filed a lien bond in 
the full amount of Structal’s claim. The lien bond 
provided in part that the surety would pay if 
Dominion did not promptly pay “any judgment for 
lien which may be obtained by [Structal] against 
[Dominion] in any action upon the lien”. 

As arrangements were being made to file the lien 
bond and dispose of the lien from title to the prop-
erty, Structal continued to demand payment of its 
unpaid invoices and continued to assert that 
Dominion was required to comply with the trust 
provisions of the legislation. Dominion claimed it 
had a set-off against Structal, that there was no 
breach of trust, and, in any event, that Structal was 
fully secured by the lien bond. Structal then turned 
to the owner and asked it to withhold from Dominion 
an amount equal to four of the five outstanding 
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invoices, failing which, Structal would sue the 
owner under the trust provisions of the legislation. 

A certificate of substantial completion of the sub-
contract was issued. There were no deficiencies in 
the work of Structal, and the owner would have 
paid the progress payment to Dominion but for the 
threat that Structal would commence an action 
against the owner. 

As a result, Dominion brought an application that 
the lien bond it filed satisfied Dominion’s trust ob-
ligations under the Manitoba Builders’ Lien Act. 
Structal brought its own motion for an order that 
Dominion or the owner pay to Structal all or part 
of the progress payment to which Dominion ap-
peared to be entitled to from the owner. 

The Lower Courts 

The court at first instance held that the filing of the 
lien bond satisfied Dominion’s trust obligations 
relating to Structal and that upon receipt of the 
progress payment in question from the owner, 
Dominion could disburse the funds, without being 
in breach of the trust provisions. Structal’s motion 
was dismissed, as no case had been made out for 
an order for payment. The lower court appears to 
have decided the case based on three conclusions. 
First, after reciting s. 56(1) of the Manitoba legis-
lation that provides that the lien bond stands in 
place of the land, the lower court went on to state 
that “the bond stands in place of the lien, securing 
the sum of money claimed by Structal”. Second, 
there was no dispute that payment of a claim need 
not be made twice. The court appears to have 
equated the posting of security with payment. 
Third, the court concluded that if a trust fund could 
be reduced or eliminated by a set-off, then it made 
commercial sense that the trust fund could be re-
duced or exhausted by filing a lien bond in the full 
amount of the claim. However, the case relied-on 
for this proposition was based on an entirely dif-
ferent set of facts and would have been akin to the 
owner paying the progress draw into court to ex-
tinguish any breach of trust claim by Structal 
against it. 

The Court of Appeal unanimously set aside the 
judge’s declaration that the filing of the lien bond 
by Dominion satisfied its trust obligations relating 
to Structal. The Court of Appeal agreed with the 

dismissal of Structal’s motion. The Court of 
Appeal made it clear that the lien bond stood in 
place of the land and not the lien. The Court of 
Appeal also referred to several authorities that 
made it clear that aside from any common law 
remedy, the lien legislation provides for two sepa-
rate remedies—namely, the remedy provided un-
der the trust provisions of the legislation and the 
remedy provided under the lien provisions of the 
legislation. 

The Supreme Court of Canada 

The issue before the Supreme Court of Canada was 
whether the filing of the lien bond with the court 
extinguished an associated trust claim. In a unani-
mous decision, the S.C.C. affirmed the Court of 
Appeal’s decision and found that “the filing of a 
lien bond has no effect on the existence and appli-
cation of the trust remedy”. 

The S.C.C. first outlined the nature of lien and 
trust remedies and held that they are two separate 
remedies that exist independently and can be pur-
sued concurrently. Then, on the basis that a lien 
bond provides only security for the lien, the S.C.C. 
found that the mere filing of a lien bond could not 
extinguish an owner’s or a contractor’s trust obli-
gations. In order to collect under the bond, the lien 
claimant must prove its claim and obtain a judg-
ment in the lien action. If, however, the lien is 
found invalid (for instance, if it were registered or 
perfected out of time), all “liability under the lien 
bond would be extinguished”. This would leave 
the claimant with no lien claim and no trust mon-
ies, which, the S.C.C. held, would be contrary to 
the intent of the trust provisions. In addition, the 
S.C.C. found that trust obligations do not expire 
until all subcontractors and suppliers have been 
paid all amounts owing to them. Since the registra-
tion of a lien (or the subsequent filing of a lien 
bond) does not amount to payment but merely se-
cures the lien claim, it does not extinguish the 
owner’s or the contractor’s trust obligations. 

Finally, the S.C.C. held that Dominion’s argument 
about potential double payment “blurs the distinc-
tion between payment and security”. To avoid 
double security (posting a lien bond and holding 
trust funds), a contractor may pay cash into court 
when vacating the registration of a lien. If the lien 
is found invalid, the cash, once returned to the 
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owner, contractor, or subcontractor would remain 
impressed with the trust and would remain availa-
ble for payment once a trust claimant obtained a 
favourable judgment in its breach of trust action. 

Going Forward 

Several provincial builders’ and construction lien 
statutes in Canada provide for both a trust and lien 
remedies. Simply put, had the case related to the 
statute in any of those provinces, the result would 
have been the same regardless of some minor dif-
ferences between the statutes. For example, one of 
the indicia that was used by the S.C.C. to decide 
that the remedies are separate is that claimants in 
Manitoba can join a breach of trust claim with their 
lien action. In Ontario, however, a lien claimant 
can only join a breach of contract claim with its 
lien action and must commence a separate trust 
action. This difference between Ontario and 
Manitoba would not have changed the result had 
the case been argued under Ontario law. 

A more interesting question relates to the amount 
of cash security that should be paid into court to 
extinguish a breach of trust claim. The S.C.C. indi-
cated that had the security paid into court been 
cash security, the breach of trust remedy would 
have been unnecessary. However, two issues arise. 
First, the order paying or filing the cash security 
with the court would have to indicate that the secu-
rity was not only for the lien but also for the breach 
of trust claim. Second, the S.C.C. did not indicate 
the amount of cash security that should be posted 
to extinguish the breach of trust claim. Structal’s 
claim consisted of three discrete amounts. Presum-
ably, to extinguish the breach of trust claim, 
Dominion would have had to pay cash security 
into court for the invoices and the holdback but 
not for the delay claim. That would then permit 
Dominion to file a lien bond for the delay claim of 
Structal. 

Third, had a project bank account been utilized, the 
cash for the Structal invoices and holdback would 
be in the project bank account and available to pay 
into the court. The S.C.C. refers to a contractor 
posting a lien bond “while still holding trust 
funds”. This appears to be the rationale for the 
statement that “so long as the trust funds them-
selves are deposited with the court, the funds are 

secure and the trust has not been breached”. This 
statement, however, does not take into account the 
fact that there is no requirement in the builders’ 
and construction lien statutes that an owner or con-
tractor pay trust funds into court, nor do they give 
trust claimants the opportunity to seek an order 
compelling an owner or contractor to do so. Fur-
thermore, a contractor paying cash security into 
court may increase its overall liability, as one 
could argue that cash security paid into court is 
converted into trust funds, even though the con-
tractor may have used funds other than project 
funds to pay into court. For a contractor to avoid 
this liability creep, the use of a project bank ac-
count would clearly identify where the funds came 
from and their use. 

Supreme Court of Canada 
Rothstein J., McLachlin C.J., Cromwell, Moldaver, Wagner, 
Gascon and Côté JJ. 
September 18, 2015 
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COURT OF APPEAL PULLS 
RUG OUT FROM UNDER 
FRAUDSTERS 
Ottawa Community Housing Corp. v. Foustanellas 

In 2005, David A. Loveridge started a new job as 
the Director of Project Implementation and Asset 
Management for the Ottawa Community Housing 
Corporation, a low-income social housing provider 
with over 15,000 units in Ottawa. As his first order 
of business, Mr. Loveridge set out to assess 
OCHC’s existing corporate assets, including ser-
vice contracts, and stumbled upon invoices from a 

Joshua Strub 
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Brennan Maynard 
Glaholt LLP 



Volume 32 • Number 2 • CONSTRUCTION LAW LETTER  
 

8  

contract with Argos Carpets for supply and instal-
lation of carpeting in all OCHC’s housing units. 
He noted that the contract required OCHC to pro-
vide Argos with floorplans of any units needing 
new carpeting. Unfortunately, OCHC did not have 
floor plans for their units. Mr. Loveridge worried 
that without floor plans OCHC could not accurate-
ly review and approve Argos’ invoices. 

Mr. Loveridge had his employees take measure-
ments of a number of OCHC’s units and compared 
these measurements against the invoices of Argos. 
In what became the tip of the iceberg, he found 
evidence that Argos consistently falsified the floor 
area of the units to inflate the amounts invoiced to 
OCHC. On April 26, 2006, Mr. Loveridge in-
formed an Argos’ salesperson that, “I think we 
have a problem here”. 

How the Trouble Started 

Following the OCHC’s tender call for a one-year 
contract for the supply and installation of carpeting 
and underpad for its social housing projects, Argos 
submitted a competitive bid in July 2004. The low 
bid of $11.15 per square yard of carpet and under-
pad, prepared by Peter Foustanellas, the founder 
and president of Argos, and his salesperson 
Mr. Grimes, fell far below the bids of the other 
four bidders. OCHC selected Argos’s bid and 
entered into a one-year contract with Argos on 
July 23, 2004. 

Among other things, the Contract provided as 
follows: 

 There was an option for two one-year renewals 
by mutual agreement. 

 OCHC was to provide Argos with a floor plan of 
the units. 

 Argos would charge OCHC only for carpet 
and underpad actually installed, not any waste 
carpeting. 

 Argos would provide a specific quality of carpet 
noted as “28 oz. pile weight polypropylene level 
loop carpet”. 

 Argos would install it to conform to the Canadian 
Carpet Institute and Carpet and Rug Institute 
standards. 

OHCH never provided Argos with floor plans for 
each unit; but Argos installed the carpet, and 
OCHC never questioned the quality or quantity of 
the carpeting. 

Fudging the Numbers 

OCHC never should have trusted Argos to invoice 
only for the carpet and underpad that was actually 
installed. As OCHC had determined by May 2006, 
Mr. Grimes fudged the square footage of carpet on 
the invoices and charged not for the quantity of 
carpet installed but for the quantity of carpet that 
would increase Argos’ profit to the 25 per cent– 
50 per cent range. Mr. Foustanellas refused to al-
low Mr.Grimes, or any other salesperson, to issue 
an invoice that would generate below 20 per cent 
profit. 

On May 25, 2006, OCHC sent a letter to Mr. 
Foustanellas stating: 

In light of the foregoing, OCHC has decided to take all of the 
remaining work out of the hands of Argos Carpets and 
Flooring pursuant to Article 1.6.1 […] This decision takes 
effect immediately; the present letter is your formal notice of 
the same. 

Following the letter OCHC stopped issuing work 
orders to Argos and withheld payment of all out-
standing invoices amounting to $141,724.55. 

The Trial 

In December 2006, Argos sued OCHC claiming 
the $141,724.55 outstanding for work completed 
and invoiced. In response, OCHC sued Argos, 
Mr. Foustanellas, and Mr. Grimes for the over-
billing practices Argos engaged in during the con-
tract. The two actions were consolidated, and the 
trial commenced. 

With Whom Was OCHC Doing Business? 

Normally, OCHC would not be able to sue em-
ployees of a corporation personally for a breach of 
contract of the business. However, an individual 
can be personally liable if he or she fails to dis-
close that they are acting on behalf of a corpora-
tion. In this case, Mr. Foustanellas and Mr. Grimes 
failed to make it clear that they were working on 
behalf of Argos. Throughout the two-year contract 
Argos delivered only four documents with the cor-
rect corporate name “Argos Carpets Ltd.” on them. 
None of these made their way into the hands of 
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any manager at OCHC. Further, because Argos 
subcontracted out all the installation work, there 
were no uniformed employees or trucks with 
Argos Carpets Ltd. displayed to alert OCHC. The 
court found that OCHC did not know that Argos 
was an incorporated business and could therefore 
sue Mr. Grimes and Mr. Foustanellas personally. 

No Floor Plans—No Problem 

Argos contended that the failure to provide floor 
plans, as required under the contract, meant that 
OCHC breached the contract first and should 
therefore not be able to rely on it to sue for breach 
of contract. The trial court did not accept this ar-
gument, finding that the requirement to provide 
floor plans was not an essential or core obligation 
of the contract. Further, with the help of expert 
witnesses, the court determined that floor plans 
would not have helped Argos install the carpets or 
determine the price, as a competent carpet installer 
would have to measure the units anyways before 
ordering the material and installing. In fact, Argos’ 
carpet installers did measure each unit prior to or-
dering and installing any carpeting. Argos’ carpet 
installers’ correct measurements were actually 
provided to Argos, but Argos never shared this in-
formation with OCHC. 

The “Stop the Bleeding” Clause 

At trial, Argos tried to rely on the following con-
tract clause: 

Except in the case of insolvency, where any or all of the work 
has been taken out of the hands of the Contractor, the 
Contractor will not be entitled to any further payment, 
including payments then due and payable but not paid. 

Argos argued that this clause operated as a “penal-
ty” or “liquidated damages provision”. Such provi-
sions, commonly included in construction 
contracts, either set a sum or create a formula to 
determine a sum that can be accepted in lieu of a 
claim for general damages for breach of contract. 
Argos contended that in withholding the 
$141,724.55 owing to Argos, OCHC had chosen to 
accept that sum as the measure of damages and 
was precluded from making a claim for breach of 
contract or fraud. The court found that the clause 
was neither a penalty nor liquidated damages 
clause, because it did not provide a fixed sum or 

formula to calculate damages. A penalty or liqui-
dated damages provision cannot depend solely on 
the value of outstanding invoices. 

The trial judge described the clause as a “Stop the 
Bleeding” clause, which allowed the Owner to stop 
payments upon the default of the Contractor. On 
appeal, the Court clarified that the ability to stop 
payments came about only because OCHC provid-
ed formal notice under the contract of the overbill-
ing and terminated the contract. The above clause 
then allowed OCHC to keep any money owed to 
Argos until the court determined if, and how much, 
Argos owed under the contract. In effect, the “Stop 
the Bleeding” clause allowed OCHC to retain the 
money they owed to Argos as security for their 
lawsuit. 

The Cost of Overbilling—Damages 

The evidence of the fraudulent scheme that Argos 
engaged in to increase their profits was over-
whelming. Argos prepared and retained two sets of 
invoices. One set was used for ordering materials 
and included accurate measurements of the carpet-
ing required for the units. The second set contained 
fake measurements, showing much larger square 
yardage of carpeting required for the unit. With the 
two sets of invoices side-by-side, Justice Rutherford 
was able to easily determine that, over the two-
year period of the contract, Argos overcharged 
OCHC by $282,069.10. However, the damages did 
not stop there. 

Much of the carpeting Argos provided was im-
properly installed and of a lower-grade than re-
quired under the contract. Further, Argos invoiced 
for all carpeting actually used, even waste and off-
cuts, contrary to the contract. The Court found that 
approximately 25 per cent of the actual carpet 
charged for was waste or off-cut carpeting. He also 
found that the poor quality installation and materi-
als resulted in at least a 20 per cent reduction in the 
value of the work. These further breaches resulted 
in general damages of $633,844.65. 

Punitive damages are awarded only in exceptional 
cases for malicious, oppressive, or high-handed 
misconduct that offends the court’s sense of de-
cency. They are designed to punish the wrongdoer 
and discourage others from engaging in similar 
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behaviour in the future. Defrauding a social hous-
ing company out of half a million dollars over two 
years qualified as behaviour worth condemning. 
As well, the fraudulently low bid of Argos kept 
its competitors from contracting with OCHC 
and injured the competition in the marketplace. 
For these transgressions the trial court ordered 
$250,000 in punitive damages against Mr. Grimes, 
Mr. Foustanellas, and Argos. However, on appeal, 
the court ruled that the trial judge made an error in 
ordering punitive damages against all the fraud-
sters. Punitive damages arise from the misconduct 
of a particular individual, and as such the damages 
have to be ordered solely against the individual. 
Citing the objectives of punishment, deterrence 
and denunciation, the Court of Appeal ruled that 
awarding the punitive damages solely against 
Mr. Foustanellas best advanced the objectives. 

Costs 

OCHC incurred a total of $660,586.36 in legal 
fees. The typical measure of damages is on a “par-
tial or substantial indemnity scale”, between 60 per 
cent and 90 per cent of the legal fees incurred. 
However, sometimes, the court can order payment 
of costs on a “full indemnity scale”, meaning that 
the losing party pays the entirety of the other side’s 
legal fees. Full indemnity is awarded only in a rare 
or exceptional case where the losing party engaged 
in reprehensible conduct either in their actions be-
fore the lawsuit or during the lawsuit. In this case 
the fraud Argos engaged in was of such a magni-
tude that awarding the full legal fees of OCHC was 
necessary. 

An application for leave to appeal to the Supreme 
Court of Canada was filed August 5, 2015. 

Ontario Court of Appeal 
Cronk, Pepall, Benotto JJ.A. 
April 21, 2015 

 
 
 
 
 
 
 
 
 

CASE SUMMARY 

 

 

 

 

 

 

NOTICE OF A LABOUR AND 
MATERIAL PAYMENT 
BOND: WHO TAKES THE 
INITIATIVE? 
Valard Construction Ltd. v. Bird Construction Co. 

The Alberta Court of Queen’s Bench decision of 
Valard Construction Ltd. v. Bird Construction Co. 
helps clarify the duty of an obligee/trustee under a 
labour and material payment bond to provide sub-
contractors with notice of the bond’s existence. 
The decision portends bad news for those who at-
tempt to claim on a bond after the timely notice 
period but good news for obligee/trustees, who are 
not required to freely offer up information as to the 
existence of the bond unless that information is 
requested of them. Thus, this decision is necessary 
reading for anyone working on a project where a 
bond might exist, and it emphasizes the importance 
of always inquiring as to whether one does. 

The defendant and general contractor in this matter 
was Bird Construction Company, who entered into 
a contract with Suncor Energy. Bird entered into a 
subcontract with Langford Electric Ltd. to perform 
the electrical work on a project. One condition of 
the subcontract required Langford to obtain a labour 
and material payment bond. The bond was issued 
by the Guarantee Company of North America 
(GCNA) in the amount of $659,671 and was a 
standard CCDC 222-2002 bond. Langford also en-
tered into a subcontract with the plaintiff, Valard 
Construction Ltd., to perform services such as di-
rectional drilling. 

 

Max Gennis 
Glaholt LLP 
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Valard was not fully paid by Langford and ulti-
mately obtained default judgment against it. Fol-
lowing default judgment, Valard asked Bird 
whether there was a bond on the project and was 
advised that there was. Valard attempted to claim 
on the bond, only to have the claim denied by 
GCNA because Valard had not provided the timely 
notice required by the bond. Valard began an ac-
tion against GCNA and eventually added Bird as a 
defendant. Bird counterclaimed against Valard. 
Valard ultimately discontinued its claim against 
GCNA. 

Valard took the position that it did not have 
knowledge of the bond until after the expiration of 
the notice period and argued that the obli-
gee/trustee under the bond had a fiduciary duty to 
inform them of the bond’s existence in a timely 
manner. 

In order to claim under the bond, Valard had to 
satisfy three conditions: (1) it had to fall within the 
definition of claimant, (2) it had to provide notice to 
the surety, obligee, and principal within 120 days 
from when the last work or provision of materials 
was made to Langford, and (3) it had to commence 
an action within one year of when Langford ceased 
work on its contract with Bird. 

Bird, although it acknowledged that it had certain 
fiduciary duties, denied that it had a duty to take 
the initiative to inform Valard as to the bond’s ex-
istence. Valard had previously asked Bird whether 
there was a bond, and Bird told them that there was 
and provided contact information for GCNA. In 
Bird’s eyes, this was the extent of their duty. 
Valard, on the other hand, advocated for a wider 
fiduciary duty where, with Bird being a trustee re-
quired to act for the sole benefit of the beneficiary, 
there was a positive obligation to inform potential 
claimants that a bond existed. Valard argued that to 
meet this obligation, Bird could have taken several 
simple courses of action: posting it on the bulletin 
board of their worksite, distributing copies at site 
meetings, or contractually requiring Langford to 
take reasonable steps to notify certain relevant par-
ties as to the existence of the bond. Valard also 
submitted that this obligation was increased be-
cause Bird had learned of potential problems in the 

construction process that caused Valard to incur 
additional costs. 

Justice Verville first determined that Valard 
was not a claimant until it had contracted with 
Langford. Until then, it was an unnamed third-
party beneficiary. Justice Verville discussed the 
controversy associated with the third-party benefi-
ciary rule, which states that only a party to a con-
tract may sue on it. Justice Verville ultimately 
found in favour of Bird. After examining the word-
ing of the bond, and after surveying the case law, 
he determined that the trust wording in the bond 
was designed purely to get around the third-party 
beneficiary rule and to allow a claimant to sue the 
surety and that it was never intended to impose a 
duty on the obligee to protect potential claimants 
and their interests. 

Justice Verville stated that it would be more relia-
ble to have Valard make a standard inquiry as to 
the possibility of a bond than to compel Bird to 
provide notice. While acknowledging that some 
subcontractors may overlook the possibility of a 
bond, Valard was a large and sophisticated entity 
that should have mandatory protocols requiring the 
request of bond information on all subcontracts. 
Justice Verville faulted the company for not inquir-
ing sooner, because when they did inquire, Bird 
revealed the bond’s existence immediately. 

Justice Verville ultimately dismissed Valard’s 
claim. Costs were awarded on a full-indemnity ba-
sis due to a paragraph in the bond stating that “if 
any action or proceeding is taken by joining the 
obligee as a party, the claimant who takes such ac-
tion or proceeding shall indemnify and save harm-
less the obligee against all costs, charges and 
expenses or liabilities incurred thereon and any 
loss or damage resulting therefrom”. 

While this decision seems, at first glance, to be 
very clear that there is no positive obligation to 
inform as to the bond’s existence unless asked, 
Justice Verville’s distinction between “large so-
phisticated” companies and those that are “disad-
vantaged and infirm” offers an interesting wrinkle 
that causes slight pause by hinting at different 
treatment depending on the size and level of 
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experience of a company. It therefore remains to 
be seen whether (1) this ruling will be applied uni-
formly, or (2) smaller, newer, less sophisticated 
companies who are not aware to ask whether a 
bond exists might try to distinguish it in their fa-
vour. This distinction may need to be sorted out in 
future case law. Until that time, however, the mor-
al of this story is clear: one should always inquire 
as to the existence of a bond. 

Alberta Court of Queen’s Bench 
Verville J. 
February 27, 2015 
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