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A. Introduction

There was no significant seismic activity in the world of torts this year,
but rather applications and thereby illuminations of recent appellate
court decisions. The most important decisions concerned the issue of
liability of governmental and religious bodies for abuse of children in
their care. There were also several appellate court decisions fleshing
out the ability of the Court of Appeal to modify jury damages awards,
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as set out last year in Uaillancourt v. Molnar Estate, 2002 BCCA 685.
Two decisions provide guidance on whether otherwise defamatory
communications made to professional bodies will be privileged in an

absolute or unqualified manner. Finally, the Ontario Court of Appeal
provided the leading Canadian decision on the rare but potentially far-

reaching tort of interference with economic relations.

B. Vicarious Liability, Non-Delegable Duty,
and Fiduciary Duty: Abuse of Children

Unhappily, the leading Canadian cases on abuse of children all ema-

nate from British Columbia. In a trilogy of these cases —K.L.B. v.
British Columbia, 2003 SCC 51, M.B. v. British Columbia, 2003 SCC 53
(abuse by foster parents), and E.D.G. v. Hammer, 2003 SCC 52 (abuse

by an elementary school janitor) —the Supreme Court of Canada

applied its earlier pair of decisions —Bazley v. Curry, [1999] 2 S.C.R.
534, and Jacobi v. Grigiths, [1999]2 S.C.R. 570—concerning vicarious
liability of organizations whose employees abused children in their
care. (The Supreme Court also examined the issue of vicarious liability
in 671122 Ontario Ltd. v. Sagaz, 2001 SCC 59.) The court expounded
on other grounds for tortious liability arising from the care of chil-

dren, based in breach of fiduciary duty, breach of non-delegable duty,
and direct negligence. Limitation defences often arise in such cases of
childhood abuse, and the court's comments on this issue are important.

In Bazley v. Curry, the court expanded on the traditional formulation of
vicarious liability: that employers are responsible for the tortious acts of
their employees where the actions are authorized, or, where
unauthorized, are so connected with the authorized acts that they may
be considered modes (albeit improper) of doing those authorized acts. In
Bazley, the debate was whether assault of children in care constituted a
perverted manifestation of the job duties that the employer entrusted to
the tortfeasor, thus grounding vicarious liability. To clarify whether a

given tortious act should attach liability vicariously to the employer, the
court proposed a search for judicial precedents where vicarious liability
had been found on similar facts. Absent such precedents, a court must
consider whether vicarious liability should attach based on policy
considerations, such as fair allocation of risk between the employer and
the plaintiff victim of the employee's actions, and the deterrence of
future wrongs (at para. 36). A court is to ask whether the wrong
committed is so closely connected with the employment that the
employer can be considered to have created, or materially or
significantly enhanced, the risk that the harm would occur.
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To guide the policy decision of whether the occasion created by an

employer ought to attract vicarious liability, the court suggested five
non-exhaustive factors:

(1) the opportunity that the enterprise afforded the employee to
abuse his or her power;

(2) the extent to which the wrongful act may have furthered the
employer's aims (and hence be more likely to have been
committed by the employee);

(3) the extent to which the wrongful act was related to friction,
confrontation, or intimacy inherent in the employer's
enterprise;

(4) the extent of power conferred on the employee in relation to
the victim; and

(5) the vulnerability of potential victims to wrongful exercise of
the employee's power.

In the context of abuse of minors, where an employee merely works
near children, with no responsibility, supervision, or control over the
child, and particularly over intimate activities such as bathing and
sleeping, the opportunity for risk is less and the policy reason for
imposition of vicarious liability correspondingly so.

The court found the defendant employer in Baztey, a non-profit chil-
dren's care foundation that ran a group home, liable for the sexual
abuse committed by its employee, a pedophile placed in a quasi-
parental position over children, including the plaintiff. In contrast, the
court imposed no vicarious liability in Jacobi v. Griffiths, where the
pedophile defendant was employed as a supervisor at the non-profit
employer's after-school activities club for youths. While the club pro-
vided an opportunity for the pedophile defendant to meet the youths
who would become his victims, the assaults occurred off-site and off-
hours. They were not occasioned by the club activities, and were built

up from enticements and relationships developed outside of the club
itself. Notably, the court split 4-3 in Jacobi, its first application of the
Bazley test. The dissent, including the Chief Justice who was the author
of Bazley, would have imposed liability based on the mentoring role
encouraged by the defendant employer. It was clear that vicarious
liability would remain a contentious and unsettled area in need of
further judicial consideration.
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The Supreme Court examined the issue of vicarious liability again in
671122 Ontario Ltd. v. Sagaz, a commercial rather than sexual abuse case.
Sagaz expanded the Bazley policy-based analysis into two questions:

(1) is the relationship between the tortfeasor and the would-be
vicariously liable party sufficiently close to make the imposi-
tion of vicarious liability appropriate?

(2) is the tort sufficiently connected with the tortfeasor's
assigned tasks that the tort can be regarded as a materializa-
tion of the risks created by the enterprise?

The Supreme Court of Canada applied these precedents in its 2003
trilogy. The main case in the trilogy, K.L.B. v. British Columbia, con-
sidered whether the government was liable for the abuses of children
placed in foster homes. Liability was considered on four grounds:

(1) vicarious liability;

(2) breach of fiduciary duty;

(3) breach of non-delegable duty; and

(4) direct negligence.

M.B. v. British Columbia raised the first three grounds. The third case,
E.D.G. v. Hammer, concerning the sexual abuse of child by a janitor,
raised only the fiduciary and non-delegable liability issues. This paper
will discuss a fourth case, E.B. v. Order of the Oblates ofMary Immacu-
late (Bri tish Columbia), 2003 BCCA 289 ("Oblates"), in which the Court
of Appeal declined to attach vicarious liability to the defendant for a
sexual assault by a baker in its residential school. This chapter will
discuss these cases under the causes of action set out above.

I. Vicarious Liability

In K.L.B.and M.B. the court rejected vicarious liability against the gov-
ernment for the abuse of children in foster care. The majority
concluded that the second part of the Bazley policy considerations,
focusing on risks occasioned by job duties, did not arise as the relation-
ship between foster parents and the government was not one which
should give rise to vicarious liability. The court applied Sagaz to hold
that a foster parent is not acting as a government employee or agent,
but rather is sufficiently independent, and expected by the government
to be independent, so as not to impose vicarious liability on the gov-
ernment for the wrongs committed by foster parents on children
placed in their care by the government. The court further held that the



600 ANNUAL REViE~

government does not and can not regulate foster homes on a day to
day basis. Thus the imposition of vicarious liability would serve no
useful societal goal.

In a strong dissent (concurring in the result), Arbour J. applied a right
ofwontrol analysis. She found that the superintendent's right to con-
trol the activities of foster parents, to whom it entrusted the children
in its care, ought to lead to a finding of vicarious liability. The superin
tendent's choice not to exercise its right of control should not shield
the government from vicarious liability. Arbour J. applied the five fac-
tors set out in Bazley, to conclude that the foster care relationship
created by the government reflects the highest possible degree of
power, trust, and intimacy over the child, and vicarious liability should
be found. While this opinion is a lone dissent, the margins of vicarious
liability will remain a very contentious and fact-specific area.

The second branch of the Sagaz test, and the focus of Bazley, was
applied in Obtates. The plaintiff claimed he was sexually assaulted
while he was a student at a residential school run by the defendant
order. The alleged assailant, since deceased, worked as a baker and
handyman at the school. The court overturned the trial finding of
vicarious liability as there was not a sufficient connection between the
assailant's employment duties and the assaults. The defendant had not
placed the assailant in close proximity with children, and his job duties
had nothing to do with children, in an intimate context or otherwise,
other than the happenstance that he carried out his duties in a school
environment. The facts that the assailant's occupation afforded him the
opportunity to commit the assaults, and that school rules commanded
respect for school employees, were insufficient to ground vicarious
liability.

2. Breach of Non-Delegable Duty

In its 2003 trilogy, the Supreme Court of Canada did not find the
defendant governmental bodies liable for breach of non-delegable duty.
The plaintiffs in M.B., E.L.B.,and E.D.G. all argued that the relevant
statutes imposed a duty on the defendant governmental bodies to
ensure that no harm befell children under their care. The plaintiffs
relied primarily on Lemzs (Guardian ad litem of) v. British Columbza,
)1997] 3 S.C.R. 1145, which held that the statute required the govern-
ment to ensure that due care was taken in maintenance work. The
government could not avoid liability by hiring contractors to perform
the work. It was insufficient for the government to claim that it had
taken care in hiring contractors and therefore its duty ended; any
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negligence performed by the contractors would be visited on the
government in a finding of effective no-fault liability.

The existence of a non-delegable duty should not be drawn out of the
air on policy grounds, but must be found in the governing statute. The
Supreme Court of Canada examined the statutes governing foster par-
ents (in the case of hf.B. and K.L.B.)and student health and safety (in
the case of E.D.G,) and concluded that the statutes did not impose non-
delegable responsibility on the government or school board to ensure
that no harm befell children in these systems. In the case of foster care,
while the statute imposed certain non-delegable duties on the Superin-
tendent of Child Welfare prior to placement of the child in a foster
home, after that placement, the superintendent is not expected to
direct day-to-day care of the child. Similarly, statute did not impose on
school boards a duty to ensure the health and safety of its pupils so as

to make them liable for any harm occurring regardless of the board's

actions.

3. Breach of Fiduciary Duty

The K.L.B. and E.D.G. plaintiffs also based their claims on breach of
fiduciary duty by the governmental bodies. All parties in those cases

agreed that the relationship between the plaintiffs and defendants was
fiduciary in nature: the governmental bodies enjoyed positions of
power and influence over their charges. The parties disagreed on the
content of that duty. The plaintiffs argued that the defendants had a

broad duty to act in the best interests of the children, a concept bor-

rowed from family law. The court noted that some lower court
decisions had given life to the proposition that the parental (or in the

present cases, institutions playing a quasi-parental role) fiduciary obli-

gation extended beyond refraining from disloyalty to the children, and

required the parent to attend affirmatively to the best interests of the
child. However, it rejected this formulation of the duty as focusing on
the results of the behaviour rather than the faults of the parental fig-

ure. Such a formulation would provide no workable standard by
which to regulate conduct or ascribe legal liability. The defendants

argued that their duty was limited to avoid certain harmful actions that

betrayed the essence of a fiduciary relationship —trust, loyalty, and

disinterest. The court endorsed the defendants'ubmissions. It ob-

served that jurisprudence traditionally describes fiduciary duty as a

duty to avoid specific harmful actions. The court confirmed that liabil-

ity for breach of parental fiduciary duty is not a separate form of
fiduciary duty, but rather, like other fiduciary breaches, is evidenced

by breach of trust and loyalty.
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Applied to the cases, the court concluded that neither the superinten-
dent in K.L.B. nor the school board in E.D.G. had breached their
fiduciary duty in not ensuring that the children under their care would
be free from harm. Even if they had negligently exposed their charges
to harmful and depraved employees, the fiduciary claim would fail.
They did not breach the trust and loyalty of their charges by promot-
ing the interests of others ahead of those children.

The court anticipated further expansion of the content of the parental
fiduciary duty, noting that the list of parental fiduciary duties is not
closed (K.L.B.,at para. 47). One can foresee a reformulation of some of
the same themes advanced by the plaintiffs in these cases: that certain
actions, failures, operational prioritizations committed by parents, or
institutions acting in loco parentis, might one day be found to be
breaches of trust giving rise to a finding of breach of fiduciary duty.

4. Direct Negligence by Governmental Bodies

K.L.B. was the only case in the trilogy in which liability was found
against the governmental body. Liability was based on a finding of
direct negligence by the Crown in the person of the superintendent.
The superintendent placed the youths in inappropriate and over-
crowded homes. The resulting abuse was foreseeable had ministry staff
properly reviewed the file histories prior to placement of the children.
Further, had ministry staff more thoroughly supervised the
placements, abuse could have been averted.

5. Limitation Periods

Despite the finding of liability, the plaintiffs'ase in KL.B. was ulti-
mately defeated by the limitation defence. Thus the two-year
limitation period for personal injury applied. Time started to run
when the plaintiffs'ttained the age of majority, over a decade before
the actions were actually commenced. The plaintiffs argued that their
causes of action were not reasonably discoverable before the start of
the action and thus the limitation period ought to be postponed. They
further argued that the causes of action were not discoverable even
after the start of the actions. A psychologist had testified that the plain-
tiffs lacked thorough understanding of the harm they had suffered,
even after they had started the action. The court rejected this exces-
sively relaxed standard. It noted that a meeting with government
officials more than two years prior to the commencement of the action
ought to have indicated to the plaintiffs the possibility of an action
based on the existence and breach of governmental duty.
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C. Duty of Care

In the wake of the Supreme Court of Canada decisions in Cooper v.
Hobart, 2001 SCC 79, and Edwards v. Law Society of Upper Canada,
2001 SCC 80, the determination of proximity under the first stage of
the two-part Arms test emerges as the key battleground for establishing
new duties of care in claims for pure economic loss. Evidencing the
recurring legal concern of indeterminate liability, appellate courts were
reluctant during the past year to extend the known categories of prox-
imity. In all but two of the cases discussed below, the courts found no
duty as the parties were insufficiently proximate.

I. Duties by Credit Reporting Agencies

The right ingredients for a new proximity category were present in
Huskett v. Trans Union of Canada Inc. (2003), 63 O.R. (3d) 577 (C.A.),
application for leave to appeal dismissed with costs 27 November 2003,
[2003] S.C.C.A.No. 208 (QL), a case of potentially wide ramifications.
Haskett involved an appeal from a successful motion to strike the
statement of claim in a class action against various credit reporting
agencies. The plaintiff, who had made a voluntary assignment in bank-

ruptcy, claimed that the defendant had included information in their
credit reports forbidden under the Ontario Consumer Reporting Act,
R.S.O. 1990, c. C.33, s. 9(3). (See the similar provisions in the Credit
Reporting Act, R.S.B.C. 1996, c. 81, s. 11(3)(b) and (f)). The Ontario
Court of Appeal allowed the action against the Canadian credit report-
ing agencies to proceed, concluding that it was not plain and obvious
that no duty of care could be recognized. Its analysis was premised on
the recognition that credit forms an integral part of everyday life so
that credit reports affect a myriad of situations such as loans, renting
apartments, or seeking employment. The court found that sufficient
proximity existed, and drew an analogy to negligent misrepresentation,
a recognized category for economic loss. Specifically, the court found
credit reports analogous to negligently drafted letters of reference. In
this respect, the court identified the requirement of reliance in claims
for negligent misrepresentation as essentially a question of causation (at
para. 36).

Alternatively, the court was willing to create a new category of prox-
imity given the sufficient closeness between the credit reporting agency
and the consumer and the proximity of causation of harm (at para. 40).
The court opined that the following two policy considerations sup-

ported the new category of proximity. Liability was not indeterminate
since the class of plaintiffs remained within the knowledge and control
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of the credit reporting agency (that is, the consumers who are reported
on); the timing of potential harm was limited as it was closely related
to the negligent credit report; and the amount of loss was limited by
the purposes for which a credit report was sought. The court noted
that the applicable statute did not provide for a remedy in damages; it
did not bar a civil cause of action; and the statutory remedies appeared
to be difficult, expensive, and inconvenient to pursue. There should be
evidence on these statutory proceedings at trial before deciding
whether the plaintiff had effective recourse to other remedies. A
motion to strike, therefore, did not provide the proper context to
reject a new duty of care on the ground of available alternative
remedies.

2. Duties of Solicitors and Notaries

Esser v. Brown, 2003 BCSC 246, a case of negligence by a notary, con-
cerned the sale of a ranch owned by a separated couple as tenants-in-
common. One partner sold the ranch by forging the signatures of his
former partner and her lawyer. He then brought the fraudulent docu-
ment back to the defendant notary, who completed the sale. The court
found that the notary owed a duty to the plaintiff partner to make
further enquiries on receipt of the fraudulent transfer document, suspi-
cious on its face. The defendant notary argued that she owed no duty
of care to the plaintiff, who she characterized as a third party. The
court disagreed, noting that the plaintiff was visible on title as tenant-
in-common with the defrauding co-defendant, and that it was reasona-
bly foreseeable that the notary's negligence would directly harm the
plaintiff. This decision informs the second stage of the Arms test for
negligence: the class of persons harmed economically by the notary's
negligence was foreseeable and finite, and thus there was no policy
reason to limit liability.

3. Duties of Municipalities

In Homburg Canada Inc. v. Halifax (Regional Municipality), 2003 NSCA
61, the Nova Scotia Court of Appeal refused to recognize a relation-
ship of proximity between the plaintiff owner of rental properties and
the defendant municipality. The plaintiff had commenced an action to
recover the loss in value of its property as a result of the defendant's
failure to enforce the "unsightly premises" provisions in the Municipal
Government Act, S.N.S. 1998, c. 18 (similar provisions are found in the
Local Government Act, R.S.B.C.1996, c. 323, s. 725(1)(c)). The court
concluded that the statutes did not intend to make municipalities liable
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for private losses of property owners. The municipality retained dis-

cretion to order that an owner remedy an unsightly property. Further,
the applicable statute created a bar to lawsuits arising from municipal

actions taken to order correction of "unsightly premises" (at paras. 18

to 20). Note that the precedential value of this case is limited by its

context: it was not a trial determination, but a successful motion to
strike out the statement of claim

4. Duties of Industry Regulators

While the principles in Cooper v. Hobart and Edwards v. Law Society of
Upper Canada apply to voluntary regulators in the same way as they
do to statutory bodies, mere contact with a voluntary regulator is not

sufficient to establish proximity. In Morgis v. Thomson Kernaghan 5
Co. (2003), 174 O.A.C. 104 (C.A.), the plaintiff unsuccessfully brought
a motion to add the Investment Dealers Association of Canada
("IDA") as a defendant. The original defendant, a member of the IDA,
had allowed trades in contravention of its own and the industry stan-

dards, including trades without the plaintiff's authorization, and the
plaintiff suffered considerable losses. The plaintiff alleged that the IDA
failed to ensure the competence of its members and to adequately

supervise, monitor, investigate, and discipline investment dealers. The
Ontario Court of Appeal dismissed the appeal on the basis that the
IDA was obliged to protect investors and the public in general. The
court rejected the plaintiff's argument that proximity was established

by its complaint to the IDA about the original defendant. Such a find-

ing would imply that the IDA owed a duty of care to all investors who

file complaints independent of the merit of the complaints. Alterna-

tively, the court rejected the appeal at the policy stage of the Arms test,
due to the potential for indeterminate liability in an indeterminate

amount.

5. Duties to Third-Party Investors

Fraser v. Westminer Canada Ltd., 2003 NSCA 76, dealt with economic
loss suffered due to a failed initial public offering ("IPO"). The plain-

tiffs had taken out loans to finance the acquisition of a company and

had planned to retire its debt through the IPO. The defendant sued the
third-party promoter of the IPO. (The defendant's claims against the

third-party promoter were held to be careless and unfounded, and in a

separate action the third-party promoter successfully sued the defen-

dants for conspiracy to injure.) Although the defendant's lawsuit had
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nothing to do with the plaintiffs'PO, its denigration of the third-

party promoter doomed the plaintiffs'PO, the plaintiff company
became insolvent, and the plaintiffs lost their investment. The plain-
tiffs'egligence action was dismissed at trial and failed on appeal
because the plaintiffs'id not establish a sufficiently close and direct
relationship between the parties for the court to find a new legal duty
of care. While expressing sympathy that the plaintiffs (along with
other persons reliant on the reputation of the third-party promoter)
were foreseeable victims of the defendant's careless attacks, the court
found that the relationship between the parties lacked that "something
more" beyond mere foreseeability to establish the requisite proximity.
The court found that the defendant did not know the plaintiffs, the
parties were not physically close, and the defendant's conduct did not
establish a direct causal link to the plaintiffs'oss. The intentional
nature of the defendant's actions towards the third-party promoter was
irrelevant for the purposes of establishing proximity. The third party
and the plaintiff were not involved in a joint/common venture nor
otherwise connected by contract. Finally, the issue of indeterminate
liability would have dictated a rejection. of a new duty of care at the
policy stage.

D. Standard of Care and Foreseeability: Children

In Newton v. Newton, 2003 BCCA 389, the Court of Appeal reversed
the summary trial decision which the court found imposed a standard
akin to absolute liability for the actions of children. The plaintiff had
been injured when her two-year-old grandson jumped into her arms
causing her to fall down the stairs. The defendant, the child's mother,
had told the child to "go see Nannan" and then left him to navigate the
stairs on his own while she went to the bathroom. Rather than climb-
ing down the stairs, the boy leapt on his grandmother, injuring her.
The trial judge (2062 BCSC 789) found that "[t]he duty imposed upon
his parents to supervise his activities is heavy as the unpredictable and
impulsive acts of a child that age pose a danger to others" [at para. 31].
The Court of Appeal held that liability could not rest solely on the
inherent unpredictability of a two-year-old child otherwise all torts
committed by infants would ground parental liability. The child had
shown no propensity to leap off the stairs. That he would do so was
neither predictable nor foreseeable.
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E. Duty to Disclose and Informed Consent

To acquire informed consent, medical practitioners have a duty to dis-
close a risk bearing serious or catastrophic consequences, even if that
risk is a mere possibility. Such a risk is material in the sense of Reibl v.
Hughes, [1980] 2 S.C.R. 880. Brito (Guardian ad litem of) v. Woolley,
2003 BCCA 397, involved a claim of medical malpractice arising from
the delivery of twins. Before the birth of the second child the umbilical
cord prolapsed, leading to cord compression and brain damage to the
second twin. Although the evidence established there was only a one
to three per cent chance of cord prolapse during the natural birth of
twins, the consequences are usually catastrophic. The Court of Appeal
concluded that the defendant doctor ought to have informed the plain-
tiff of the risks associated with vaginal delivery and offered a Caesarean
section as an alternative birth method.

The court also held that evidence of usual medical practice about
patient warnings had no application when assessing the materiality of a

particular risk (although such evidence was useful for assessing the
standard of care}. It is for the court, not the medical profession, to
assess whether a risk was so material that it should have been disclosed.
To conclude otherwise would promote a paternalistic view of medicine
irreconcilable with the patient's right of self determination implicit in
the doctrine of informed consent (paras. 36 to 38}. In the end, how-
ever, the appeal was dismissed because the court agreed with the trial
judge's assessment that the plaintiff would have chosen vaginal delivery
even if she had been properly informed about its material risks.

F. Causation

In Larwill v. Lanham, 2003 BCCA 629, the Court of Appeal clarified
the principles established in Athey v. Leonati, [1996] 3 S.C.R. 458,
regarding tortious and non-tortious events contributing to an injury.
The plaintiff who had injured his leg in a motor vehicle accident later
fell down an icy flight of stairs and suffered further injuries. The trial
judge concluded that the injuries caused by the motor vehicle accident
contributed to the subsequent fall injury, but also that the icy steps
were a significant factor in the fall. The court reduced the award of
damages for the original accident by 15%. The Court of Appeal held
that the trial judge erred when he applied a reduction to the damages
award. On the basis of Athey, the court found that where non-tortious
factors contributed to his injured condition at the time of trial, the
plaintiff should succeed fully, as long as the injuries sustained in the
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tortious motor vehicle accident materially contributed to the fall itself,
or to the post-fall disability. In other words, no distinction exists
between non-tortious causes before or after the original accident. The
court explained that a non-tortious illness or injury occurring after the
tortious event and contributing to the resulting injury is only relevant
to the issue of causation if the injury or illness was symptomatic at the
time of the tortious act and unrelated to the tortious act. If the injury
or illness was already manifest at the time of the accident, damages will
only cover the aggravation caused by the tortious act. An asympto-
matic, non-tortious pre-condition may reduce a damages award. The
question is whether that condition would have become symptomatic
even without the tort (at para. 22).

In Cottrelle v. Gerrard, [2003] O.J. No. 4194 (QL) (C.A.), the plaintiff,
who had type-2 diabetes with the attendant risk of vascular disease, had
her left leg amputated. The plaintiff sued her family doctor for negli-
gence and succeeded at trial. On causation, the trial judge held that
evidence of a possibility, lower than the balance of probability, that
the plaintiff's leg might have been saved satisfied the test in Athey. The
Ontario Court of Appeal rejected this view stating that the plaintiff
was required to prove on a balance of probabilities that timely medical
diagnosis and treatment would have saved her leg (at para. 25). The
court held, not without sympathy for the plaintiff's situation, that she
had had only shown the loss of a chance of saving her leg. The mere
loss of a chance remains non-compensable in medical malpractice cases
{at paras. 36 and 37).

G. Contributory Negligence

I. Appellate Reapportionment of Negligence

In White v. Webster, 2003 BCCA 118, the plaintiff driver was injured
when the plaintiff swerved to avoid a cow on the highway. The trial
court conceded that it was impossible to apportion liability, and
divided fault equally between plaintiff and defendant. The Court of
Appeal stated that it was rare but appropriate to interfere with the trail
judge's apportionment of fault. Noting that the driver had little reason
to expect livestock on the road, and the potentially catastrophic results
of cattle straying from farms adjacent to the highway, the court
reduced the driver's degree of negligence to 25%.
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2. Contributory Negligence and Negligent Misrepresentation

Avco Financial Services Realty Ltd. v. Norman (2003), 226 D.L.R. {4th)
175 (Ont. C.A.), was a case in negligent misrepresentation. The plain-
tiff-by-counterclaim, a widower, claimed that the insurer was negligent
in not warning that the insurance policy on the mortgage had to be
renewed with each renewal of the mortgage. The trial court found that
the insurance company had committed a negligent misrepresentation.
The court also found that the insured party was 50% contributorily
negligent in not making further enquiries.

On appeal the insured argued that because the test for negligent mis-
representation requires a finding that the plaintiff relied reasonably on
the statement, it was incompatible for the court to apportion liability
based on the unreasonable reliance by the plaintiff. The Court of
Appeal disagreed, and held that a finding of negligent misrepresenta-
tion did not preclude a finding of contributory negligence. The court
admitted that in most cases, it would be difficult for the defendant to
establish contributory negligence in the face of a finding of negligent
misrepresentation, but concluded that it was possible. The focus in the
two issues is different. For negligent misrepresentation, the focus is on
the reasonableness of the reliance given the context of the statement
(including the expertise of the representor, the seriousness of the occa-
sion, the payment, if any, for the advice, and the presence of
disclaimers). For contributory negligence, the court looks at the plain-
tiff's conduct leading up to the event causing the loss—should the
plaintiff have foreseen harm by failing to act reasonably and
prudently& A plaintiff might reasonably rely on a seemingly credible
representation that turns out to be false. But a plaintiff must also guard
himself against the foreseeable possibility that the representation will
be false (for example, where a financial advisor provides another
financial advisor with negligent advice). While the plaintiff might rea-

sonably rely on the seemingly credible statement, his own professional
ability to look beyond the statement and detect a misrepresentation,
through knowledge or further investigation, might result in a finding
of contributory negligence.
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3 Qontributopy Negligence and Brokerage House Negligence
Actions

In Refco Futures (Canada) Ltd. v. SYB Holdings Corp., 2004 BCCA 15,
the court allowed an appeal on the ground that the trial judge had not
attributed contributory negligence against the plaintiff-by-counter-
claim, SYB and its principal, a sophisticated investor. The defendants
had allowed SYB direct access to the trading floor for a series of futures
trades, in contravention of various industry standards of practice. The
trial judge found that in allowing the transactions to occur, the defen-
dant brokerage house breached its duty to the plaintiff. The trial judge
relied on Ontario authority to find that had this breach not occurred,
the losses would not have been sustained, and that the plaintiff bore no
contributory negligence. The Court of Appeal reversed this finding
and attributed 75% contributory negligence to the plaintiff. While the
defendant brokerage house ought not to have breached the regulations,
the chain of events was caused primarily by the plaintiff's desire to ini-
tiate the transactions in the manner performed, and the losses were
exacerbated by the plaintiff's conscious decisions to eschew protective
devices such as stop orders to limit his risk.

H. Damages

I. Review of jury and Trial Damage Awards

Not surprisingly, Vaillancourt v. Molnar Estate, 2002 BCCA 685, appli-
cation for leave to appeal dismissed with costs, [2003] S.C.C.A.No. 77
(QL), is the most cited of last year's Court of Appeal tort decisions (see
the discussion of Vaillancourt in last year's Annual Review at page 598).
In Vaillancourt, the Court of Appeal held that it had jurisdiction to
alter inordinately low or inordinately high awards for non-pecuniary
damages. The proper approach, as set out in Lam v. Main, 2003 BCCA
517 (at para. 8), is "to measure the jury award against the range
established by awards made by trial judges".

In Ferguson v. Lush, 2003 BCCA 579, Thackray J.A., who wrote the
reasons in Uaillancourt, provided a detailed overview of the history of
the comparative method. While affirming its applicability in British
Columbia, he reiterated his comments made in Laycock v. Longo, 2002
BCCA 186 (at para. 22):

There is a lack of logic in citing what are suggested to be com-
parable cases of judge-made awards with the award under
review. A jury is generally not supplied with guidelines as to a
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range of damages. The jury in the case at bar did not have before
it the allegedly comparable cases cited to us by counsel for the
appellant. Yet this court is asked to find that the jury made an
award "outside of the range". That is to say, the court is asked
to find that the jury was in error. This is illogical, unfair to the

jury and unfair to the civil jury system.

In Ferguson, the court also addressed the argument that the awards
made by the jury should be altered because the amounts awarded
under the various heads of damages were internally inconsistent. In
that case, the jury assessed non-pecuniary damages from a motor vehi-

cle accident at $1,500, but then awarded a total of $58,100 for special
damages, past wage loss, and loss of future income earning capacity.
The appellants relied on Dubach v. Nahal, 2003 BCCA 526, in support
of the argument that the court has the power to interfere with
"internally inconsistent" awards. The court remarked (at para. 57) that
the Court of Appeal had expressed some general support for the
notion that it "is open to an appellate court to interfere with a jury
award for damages if that award is internally inconsistent or contradic-
tory" (citing White v. ¹raney, 2000 BCCA 536). However, Thackray
J.A. did not interpret Dubach as authority in support of this power (at
para. 65). (Dubach involved an award for personal injuries suffered in a

motor vehicle accident, with the award for non-pecuniary damages
deviating considerably from the figures awarded under the remaining
heads of damages. Esson J.A. varied the award for pain and suffering
from $5,500 to $35,000 because it bore no relation to the seriousness of
the accident and the injuries suffered by the plaintiff, and was

inordinately low.)

Le v. Luz, 2003 BCCA 640, adds an interesting wrinkle to the Court of
Appeal's capacity to intervene with jury awards where no damages
have been awarded for an admitted injury. The plaintiff, whose car had
been struck from behind, suffered soft tissue injuries. The jury
awarded $200 for pain and suffering. Mr. Justice Donald regarded this
trivial sum as an expression of disapproval, contempt, or derision
rather than a genuine evaluation of the claim. He took the view that
the award was not only inordinately low, but should be classified as

one where the jury essentially made no award at all. In doing so he
relied on the words of Mackenzie J.A. in Bulla v. I.CB.C,2001 BCCA
62 (at para. 14):

I would not extend the application of Stewart [v. Shi mpei (1995),
65 B.C.A.C. 113 (C.A.)] beyond cases where the jury has made
no award (or a token award clearly intended to be nominal) for
non-pecuniary damages, while having made a finding of injury
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caused by the accident or an award of pecuniary damages

consistent only with a finding of injury.

H'pskin v. Han, 2003 BCCA 220, a case very similar to Vaillancourt,

addresses how trial judges should treat jury awards for non-pecuniary

damages that exceed the upper limit. In the case, the jury had assessed

non-pecuniary damages for the plaintiff's brain injuries suffered in an

automobile accident at $310,000. The Court of Appeal remarked that
it was open to the trial judge to instruct the jury regarding the upper
limit of the award and to give them an opportunity to reconsider. If
the new award still went beyond the upper limit, the trial judge could
either modify the award to make it commensurate with the injuries or
reduce the award to the upper limit (at para. 9). Since neither had

occurred the court allowed the appeal and ordered a new trial, lament-

ing that the old rule requiring a motion for judgment after a jury
verdict had been abolished (at paras. 10 and 11). For similar analysis,

specifically with regard to aggravated damages, see Bob v. Belterose,

2003 BCCA 371.

2. Proof of Loss

In 2003, the law of torts witnessed another episode in the protracted
story of Webster v. Ernst 5 Young, 2003 BCCA 95. The factual back-

ground and procedural history of the case are discussed in the 2001
Annual Review at pages 627-629 and the 2002 Annual Review at pages
285-287. To summarize, the plaintiffs, partners in a law firm, left the

partnership under a departure agreement. The departure agreement

was based on the defendant's negligent tax advice. Without the depar-

ture agreement the original partnership agreement would have

governed the separation. The plaintiffs claimed that their tax situation
would have been better under the partnership agreement than under

the departure agreement in two respects: the plaintiffs'djusted cost
base ("ACB") and the tax implications of their work in progress
("WIP").Only the latter issue featured in the second appeal.

On the first appeal, Newbury J.A. had concluded that the plaintiffs

had shown their loss. Nevertheless, the trial judge, on rehearing the
matter on the quantum of damages, held that Newbury J.A. had mis-

takenly extended her conclusions on the ACB issue to the WIP issue.

The trial judge clarified that the plaintiffs had failed to prove any loss

on the WIP issue. As a result, there were no damages to quantify and

she dismissed the claim a second time.
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On the second appeal, the court had to determine what the original
appellate panel had decided and whether the court was bound by the
decision. Madam Justice Southin, writing for the majority, observed
that "I have no recollection of ever having encountered a second appeal
in the same cause of action where such a question arose" (at para. 69).
She concluded that Newbury J.A. had correctly found that the plain-
tiffs had established their loss (at para. 67) and that Newbury J.A. had
viewed the trial judge to be bound, as a result of the first appeal, to
assess damages on the basis that the defendant's lack of reasonable care
and skill deprived the plaintiffs of the benefits of the partnership
agreement (at paras. 68 and 79). However, Southin J.A. also concluded
with some reluctance, that the plaintiffs'ase had been presented and
decided on the basis of a wrong line of authorities —both regarding the
factual foundation and the circumstance that the present dispute
involved negligent advice and not negligent misrepresentation. Conse-
quently, the court was entitled to assess the loss suffered by the
plaintiffs on a basis different from that established in the first appeal
decision (at para. 95). The plaintiff's loss for not being able to use the
tax advantage of offsetting the WIP was assessed at $ 150,000. In con-
curring reasons, Saunders J.A. agreed with this assessment, pointing
out that the loss to the plaintiffs was the difference between the value
of the partnership agreement and the value of their ultimate position
under the departure agreement (at paras. 117 and 120). Thackray J.A.,
in dissent, would have dismissed the appeal, agreeing with the trial
judge that the Court of Appeal, on the first occasion, had misunder-
stood her reasons for judgment (at para. 175).

3. Damages and the Crumbling-Skull Doctrine

In K.L.B., the trial judge applied the Athey v. Leonati, "crumbling
skull" doctrine to reduce the damages awarded to the plaintiffs. The
doctrine was not applied to reflect the pre-existing physical condition
of the plaintiffs, but to recognize that the long-term psychological
damage suffered by the plaintiffs was caused by abuse suffered in the
foster home, as well as the material and psychological strains of their
lives prior to placement in the homes. The court upheld the trial
judge's application of the doctrine with the caveat that courts cannot
assume that an impoverished upbringing will inflict psychological
harm (para. 61).

In T. W¹A. v. Clarke, 2003 BCCA 670, in the context of a residential
school case, the court reviewed the crumbling skull doctrine and the
decisions leading up to Athey. The appellate court found that the trial
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court had conflated the issues of liability and compensation. The court
also reversed the trial court's finding that evidence of pre-existing sus-

ceptibilities and disabilities was irrelevant. While evidence of these

latent frailties would not displace the finding that the childhood abuse

was the source of the plaintiff's injuries, evidence of these pre-existing
conditions are relevant to an assessment of damages. The court seeks to
restore the plaintiff to the condition he would be in absent the tort-
the actual flied condition, not a perfect condition. Disabilities must

be considered as mitigating factors, and deducted from the award.

4. No Double Recovery where Public Funds Can Compensate

Two appellate decisions affirm the principle barring double recovery,
especially where public funds have or will be used to ameliorate the
plaintiff's injury.

Where the plaintiff's care is publicly funded and will continue to be

paid for out of public funds, no damages will be awarded for the costs
of future care. The proper question is whether the amount of extra
care reasonably required by the plaintiff in the future, over and above

the amount of care that the plaintiff would have required but for the
additional injury, can be expected to be provided out of public funds.

It is also necessary to determine the monetary value of the risk that

such an amount will not be provided for (Boren v. Vancouver Resource

Society for the Physically Disabled, 2003 BCCA 388).

In M.B., the Supreme Court of Canada endorsed the trial decision to
deduct social assistance benefits received by the plaintiff from the

quantum awarded. The court confirmed that social assistance payments
were a form of income replacement. It also concluded that governmen-

tal relief is not a form of charitable payment —the exception to the

general rule of deduction to avoid double recovery by the plaintiff.

5. Non-pecuniary Damages

In Vivekanand v. Gibson, 2003 BCCA 148, the plaintiff, who was

involved in several motor vehicle accidents, suffered serious back inju-

ries that deprived him of his chosen profession and his favourite sports.
The trial judge awarded $30,000 for pain and suffering and loss of
enjoyment of life. The award included an unspecified figure for the loss

of opportunity to work in his preferred trade. The Court of Appeal
stressed that the measure of non-pecuniary damages is not dependent
on the nature of the injury, and upheld this portion of the trial award

(para. 19). However, the court criticized the combining of damages for
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the loss of income-earning capacity with damages for non-pecuniary
damages in one amount. It emphasized that it was preferable to assess
them as individual heads of damages (at para. 22). The court deemed
the trial award too low, and increased damages by $20,000 to
compensate for loss of income-earning capacity.

6. Loss of Homemaking Capacity

The decision of the Manitoba Court of Appeal in Lyne v, McClarty,
2003 MBCA 18, offers guidance on the common but difficult assess-
ment of loss of homemaking capacity. The plaintiff had suffered a
stroke after negligently performed brain surgery and claimed, among
other heads of damages, an award for past and future loss of homemak-
ing capacity. The court concluded that neither award could be
determined with mathematical precision. The court adopted the posi-
tion of the English Court of Appeal in Daly n General Steam
Navigation Co., [1980]3 All E.R. 696, in deciding that the claim prior
to trial should be treated as loss of an amenity and that it should be
included in the award for non-pecuniary general damages (at paras. 45
and 63). On future loss of homemaking capacity, the court cautioned
that measuring actual financial losses in the future is highly speculative.

7. Cost of Future Care: Tax Gross-up and Management Fees

The Supreme Court of Canada confirmed the decision in Tozvnsend v.
Kroppmanns, 2002 BCCA 365, which more than doubled the amount
awarded at trial as a tax gross-up on the cost of future care based on an
expected long-term annual inflation rate of four per cent, rejecting the
trial judge's 50'/0 reduction of management fees. At the time of publica-
tion, reasons for judgment by the Supreme Court of Canada were not
available.

8. Damages for Potential Infection with Communicable
Disease

Fitzgerald v. Tin, 2003 BCSC 151, dealt with the relatively new issue of
estimating damages to compensate for the fear of having contracted a
communicable disease. In this case, the plaintiff was stung by a hypo-
dermic needle left behind in the back seat of the defendant's taxi by a
previous passenger. She did not contract the HIV virus, but for seven
months she suffered anxiety that she had. Due to the lack of Canadian
precedents, the trial judge turned to American jurisprudence on the
issue, which is split between a narrow approach requiring "actual
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exposure" and a more liberal view looking for "possible exposure".
The former requires that a plaintiff is actually exposed to a communi-
cable disease for a damage award. The latter approach requires only
that the plaintiff reasonably fears that she was at risk to contract an
infectious disease. The court in Fitzgerald endorsed the "possible
exposure" approach. The time period for damages was limited to the
time between the injury and receipt of medical confirmation that the
plaintiff was HIV-negative. Any anguish continuing beyond this
period was considered unreasonable and not compensable (at para. 51).

9. "Wrongful" Birth

The House of Lords considered a variation on the "wrongful" concep-
tion or birth cases in Rees v. Darlington Memorial Hospital NHS Trust,
2003 UKHL 52. These cases usually focus on the additional costs of
care for a child born with disabilities In Rees, however, the child was
healthy, and the damages claim was based on the childcare costs that
would be incurred by the vision-impaired plaintiff mother. The plain-
tiff had sought sterilization because she felt her disability made her
incapable of caring for a child. The sterilization was negligently
performed and the plaintiff became pregnant.

The House of Lords applied McFarlane v. Tayside Health Board, [2000]
2 A.C. 59, to affirm that English courts do not award damages to par-
ents of healthy and normal children born in consequence of negligent
sterilization. A majority of the High Court of Australia in Cattanach v.
Melchior, 2003 HCA 38, decided the same issue in favour of the
parents. However, the English Court of Appeal in Parkinson v, St
James and Seacroft University Hospital NHS Trust, [2002j Q.B. 266, held
that the mother of a child born with severe disabilities after a
negligently performed vasectomy was entitled to damages.

In Rees the House of Lords was asked either to reverse its decision in
McFarlane or to create an exception for disabled parents of healthy
children. The panel unanimously rejected both alternatives. In doing
so it approved the distinction between disabled and healthy children
suggested by Parkinson and McFarlane and held that the latter decision
governed the situation in Rees. The majority nevertheless proceeded to
make a conventional award of damages of $15,000 to mark the injury
and loss suffered by way of the unwanted pregnancy.

The rare Canadian trial court decisions on wrongful birth of healthy
children have reached differing conclusions. M.S. v. Baker, 2001 AHAB
1032, would have granted damages for the cost of child-rearing; Eealey
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v. Berezomski (1996), 136 D.L.R. {4th) 708 {Ont. Gen. Div.) came to t} e
opposite conclusion. The recent decision of M.Y. v. Boutros, 2002
ABQB 362 considers and essentially follows the reasons in McFarlane.
It will be interesting to observe future development on the issue in
Canada.

I. Specific Torts: Defamation

I. Absolute Privilege for Reports to Quasi-judicial Professional
Bodies

Hung v. Gardiner, 2003 BCCA 257, and Schut v. Magee, 2003 BCCA
417, dealt with the defence of absolute privilege over complaints made
to professional governing bodies. At common law, the contents of
reports to tribunals such as professional disciplinary bodies are pro-
tected by absolute privilege, based on the public interest in free flow of
communications in the administration of justice. The privilege extends
only to letters written to the appropriate body that will exercise quasi-
judicial function over the complaint. Communications to a profes-
sional administrative body will not be absolutely privileged (although
they would likely ground a defence in qualified privilege as that body
might well be found to have a professional interest or duty in receiving
such reports). For example, a complaint letter sent to both the Law
Society and the Canadian Bar Association would enjoy absolute
privilege only with respect to the former body.

In Hung, the plaintiff, a lawyer and certified general accountant, sued
the Institute of Chartered Accountants of British Columbia, as well as
individual members of its Professional Conduct Inquiry Committee,
over its investigatory report on actions of the plaintiff while employed
by an accounting firm. The court reviewed the case law at length. It
specifically found that the absolute privilege applied whether or not
the quasi-judicial disciplinary tribunal commenced proceedings against
the subject of the complaint.

In Schut, the plaintiff physician sued the defendant physicians over let-
ters they had written to the College of Physicians and Surgeons about
the plaintiff's fitness to practise medicine. The court applied Hung and
held that although s. 70 of the British Columbia Medical Practitioners
Act suggests a defence of qualified privilege by referring to "good faith"
reports to the College, the section does not oust the common law
defence of absolute privilege expressly or by necessary implication.
The court distinguished the recent Alberta Court of Appeal decision in
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Dechant v. Stevens, 2001 ABCA 39, which lowered the defence from
absolute privilege to qualified privilege based on the wording of the
relevant Alberta governing statute.

Hung and Schutt are also significant because they affirm the relatively
rare summary trial decisions in defamation actions, contradicting ear-
lier case law advising against summary determination of defamation
actions. In Hung, the Court of Appeal specifically rejected the proposi-
tion that Rule 39(27) (which lists defamation actions among those cases
where the court may not refuse a jury trial) precluded summary trial
determination of defamation actions. The court concluded that the
filing of a jury notice will be an important factor in the consideration
of whether judgment under Rule 18A would be just. Filing of a jury
notice is not, however, fatal to determination under Rule 18A.

2. Damages

In Ager v. Canj ex Publishing Ltd., 2003 BCSC 891, the plaintiff geo-
physicist sued Stockwatch, a predominantly internet-based publication,
over claims that the plaintiff and his company had salted mineral
samples taken from its potential goldmine site in Nevada. The source
of much of the material for his articles was affidavits filed in a related
action by former executives of the mining venture. The defendants
raised four defences to the action: truth, fair and accurate reporting of
a legal proceeding, fair comment on a matter of public interest, and
lack of causation. On the defence of fair and accurate reporting of a
legal proceeding, the court applied Taylor-Wright v. CHBC-TU, 2000
BCCA 629 and M.D Mineralsearch Inc. v. East Kootenay ¹mspapers
Ltd., 2002 BCCA 42, and concluded that although reports of a court
file may be protected by qualified privilege, such reports must be in
fact fair and accurate. The court found that the reporter's own defama-
tory additions "infected" his report of the content of the court file so as
to negate the defence. Similarly, the defence of fair comment was
defeated as the average reader would be unable to discern what was
comment and what was fact.

The remedies imposed in Ager are also notable. The general damages of
$200,000 were significant in the field. Aggravated damages of $100,000
were also awarded, half of which was based on the defendants'ubstan-
tial retention of the plea of truth until trial. The other half of the
aggravated damages was based on Stockwatch's coverage of its own
trial, which included unflattering commentary on the plaintiff's testi-
mony and credibility. These articles also compared the plaintiff with
other "criminal" clients of the plaintiff's lawyers, thereby denigrating
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that lawyer and his clientele. The court awarded special costs based on
these aggravating circumstances. Finally, the court tailored the manda-

tory injunction sought and ordered only specific defamatory passages
excised from the Stockwatch website, rather than all articles as sought.

J. Specific Torts: Interference with Economic and
Contractual Relations

I. Interference with Economic Relations

In Reach MD. Inc. v. Pharmaceutical Manufacturers Assn. of Canada
(2003), 17 C.C.L.T. (3d) 149, the Ontario Court of Appeal provided
guidance on the amorphous but broad-reaching tort of interference
with economic relations. It will become the leading case on this tort.

To establish the tort of interference with economic relations, the
plaintiff must prove:

(1) that the defendant intended to injure the plaintiff;

(2) that the defendant interfered with the plaintiff's business by
illegal or unlawful means; and

(3) the plaintiff suffered loss.

The facts in Reach are unusual. In the late 1980s the defendant distrib-
uted to doctors a calendar entitled "Herman MD", featuring monthly
medical-themed cartoons by the cartoonist Jim Unger. The plaintiff
sold advertising in the calendar to various pharmaceutical companies,
many of which were members of the voluntary trade association, the
Pharmaceutical Manufacturers Association of Canada ("PMAC"). The
PMAC claimed that the advertising contravened the PMAC Code of
marketing practices. This ruling proved fatal to the plaintiff's advertis-
ing contracts and its overall venture, thus satisfying the third part of
the above test. On the first part of the test, the court held that it was
not necessary that the defendant was predominantly motivated in its
actions to injure the plaintiff; mere targeting of the plaintiff was suffi-
cient to ground liability. On the second part of the test, the court
concluded that PMAC had misapplied its own code which prohibited
members from "distributing" promotional material. As no member of
PMAC, that is, the advertising pharmaceutical companies, had
"distributed" the offending publication, PMAC's ruling was incorrect
and unauthorized. Here, the court recognized two different interpreta-
tions of "illegal or unlawful" in the jurisprudence. The narrow view
requires a breach of law or statute. The broader view, and the view
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endorsed by the court, is any act without legal justification. PMAC's
misapplication of its own code was sufficient to constitute interference
through unlawful or illegal means.

2. Interference with Contractual Relations

Uerchere v. Greenpeace Canada, 2003 BCSC 660, provides a useful
summary of the tort of interference with contractual relations. The
court found Greenpeace and associated protestors liable to the plaintiff
loggers who lost income as a result of anti-logging protests on their
site. The defendants claimed ignorance of the contents of the contracts.
The court, however, concluded that reasonable efforts by the protes-
tors would have indicated that their actions would interfere with the
plaintiffs'ontractual relations and cause them loss.

K. Specific Torts: Occupiers'iability

Present ignorance of a forgotten hazard is no defence to a claim under
the Occupier's Liability Act. Chartrand v. Grace Lutheran Church
Society, 2003 BCSC 1377, represents a literal fall from grace. The plain-
tiff was a visitor to the defendant church. The church sidewalk gave
way and the plaintiff fell into a septic tank. The church had built the
septic tank in the late 1940s. It later connected to the municipal water
and sewer system and built a sidewalk over the tank. The existence or
location of the septic tank passed out of memory. Notwithstanding
this absence of knowledge due to loss of institutional memory, the
church was liable. An occupier who has created a danger has a continu-
ing obligation to ensure that the danger is not forgotten by those who
are entrusted to look after the property.

L. Specific Torts: Abuse of Public Office

The Supreme Court of Canada provided an important reformulation
of the tort of abuse of public office in Odhavji Estate v. Woodhouse,
2003 SCC 69. Odhavji had been fatally shot by police while running
from his car after a bank robbery. His family brought an action claim-
ing that the police officers involved in the investigation had not
cooperated fully. The defendants sought to strike the action as disclos-
ing no cause of action. The Court of Appeal held that the traditional
essence of the tort is the unlawful exercise of a statutory power. It held
that the police officers'ailure to cooperate with the investigation did
not represent an illegal exercise of power, but merely a failure to
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comply with obligations imposed on the officers by the provincial
Police Services Act.

The Supreme Court of Canada disagreed and allowed the action to
proceed. The court saw no reason to limit the tort to active, improper
uses of powers. On reviewing judicial authority, the court noted that
courts have found the tort to apply where the public official purported
to exercise powers not in fact possessed, eliminating the precondition
imposed in the Court of Appeal's decision. The court identified two
elements of the tort (at para. 23):

(1) the public officer must have engaged in deliberate and unlawful
conduct is his or her capacity as a public officer;

(2) the public officer must have been aware that the conduct was
unlawful and that it was likely to harm the plaintiff.

These elements form only the threshold; the plaintiff must also prove
the usual tort requirements that the defendant's actions caused the
harm and that the ensuing harm is compensable.

The court's comments indicate that the tort will be difficult to prove
in many cases. A plaintiff must effectively show that the defendant
public official acted in bad faith or with dishonesty such that the offi-
cer knew that his or her actions or omissions would specifically harm
the plaintiff. Mere negligence or inadvertence will not ground the tort,
nor will a failure to fulfil public duties due to budgetary restraints or
other factors beyond the officer's control. The tort will not override
an officer's constitutional rights, such as the right against self-
incrimination. The officer's assertion of those rights would not be
unlawful.


