
Questioning the limits of municipal power 

I nexperienced developers fre-
quently underestimate the diffi-

culty they will face in obtaining 
municipal planning approvals, and 
typically overestimate their return 
on investment. When reality sets 
in, there is often conflict between 
developers and municipal author-
ities. Frustrated developers regu-
larly approach lawyers to ask, “Can 
they make me do this?” Lawyers on 
all sides of the development pro-
cess should keep those questions 
front of mind, because the answer 
is not always clear. Many land-
owners and developers feel the 
administrative hurdles and charges 
they endure when dealing with 
municipal governments are politic-
ally or personally motivated, but 
bad faith conduct is rarely proven 
as against municipalities.

In a prior article for The Lawyers 
Weekly (“Rulings Underline Muni-
cipal Discretion,” Sept. 28/2012), I 
reflected on the deference that 
courts generally show to municipal 
councils following the Supreme 
Court’s decision in Catalyst Paper 
Corp. v. North Cowichan (District) 
[2012] S.C.J. No. 2. That ruling 
made it clear that our courts should 
use a “reasonableness” test on judi-
cial review of discretionary munici-
pal decisions, provided the 
impugned decisions are clearly 
within the jurisdiction of the deci-
sion-maker. Developers should rec-
ognize that municipalities across 
Canada have broad, but not 
unfettered powers to control 
development and land use within 
their boundaries. 

In B.C., it is the Local Govern-
ment Act (and in Vancouver, the 
Vancouver Charter) that empowers 

municipalities to oversee the 
development process and to impose 
various fees. Here, the loudest com-
plaints are reserved for community 
amenity contributions (CACs). 
While characterized as voluntary 
cash contributions or the provision 
of in-kind amenities which relate to 
a planned development, there is 
little about CACs that can be truly 
described as “voluntary.” Perhaps in 
recognition of the growing chorus 

of complaints, B.C.’s Ministry of 
Community, Sport and Cultural 
Development recently published a 
rebuke to the province’s municipal-
ities under the benign title of: Com-
munity Amenity Contributions: 
Balancing Community Planning, 
Public Benefits and Housing 
Affordability. While framed as a 
reminder to municipalities that 
there should be transparency 
where CACs are concerned, the 
publication is noteworthy for its 
explicit recognition that there is no 
legal authority for imposing CACs. 
While they frequently appear in 
development agreements between 
developers and municipalities, 
these amenity “contributions” are 
required of developers to secure 
rezoning approvals. 

CACs often represent 70 to 80 
per cent of the value increase 
attributable to rezoning approval 
(for example, if a rezoning will 
increase bare land value from $2 
million to $3 million, the munici-
pality will often want a CAC in the 
$750,000 range in order to 
approve the rezoning). As develop-
ers are already faced with paying 
for on-site construction costs and 
significant development cost char-

ges (DCC) to ensure off-site servi-
ces will support their develop-
ment — which municipalities do 
have clear statutory authority to 
charge — there is resentment sur-
rounding CACs and the ad hoc 
manner in which they are negoti-
ated and allocated. The recent 
warning to municipalities recog-
nizes the legal risks that may arise 
from “imposing any charge, 
including CACs, for which there is 
no legal authority.” The publica-
tion did not elaborate on what 
kind of legal risk might follow 
from imposing CACs, but in addi-
tion to judicial review applica-
tions, bad publicity, and political 
opposition, it is conceivable that 
municipalities could face legal 
claims seeking damages.

The Ontario Court of Appeal 
decision in Trillium Power Wind 
Corp. v. Ontario (Ministry of Nat-
ural Resources) [2013] O.J. No. 
5117, is recommended reading for 
municipal lawyers. The case relies 
on the SCC’s Odhavji Estate v. 
Woodhouse [2003] S.C.J. No. 74 in 
its analysis of the rarely pleaded 
tort of “misfeasance in public office” 
and confirms that “core policy” 
decisions are immune from review 
by the courts. These would be 
“decisions as to a course or princi-
ple of action that are based on 
public policy considerations, such 
as economic, social and political 
factors, provided they are neither 
irrational nor taken in bad faith” 
(R. v. Imperial Tobacco Canada 
Ltd. [2011] S.C.J. No. 42). The 
Court of Appeal for Ontario in Tril-
lium Power overturned a motion 
judge’s dismissal of the action, find-
ing the facts pleaded supported a 
plausible claim based on bad 
faith — in the context of a cancelled 
in-stream development. Like many 
frustrated developers, Trillium was 
convinced that it was targeted by 
the approving authority.

Though it may be a stretch, query 
whether discretionary decisions 
knowingly taken without legal 

authority could expose a munici-
pality to claims of irrationality or 
bad faith — and thus to claims of 
misfeasance in public office. In 
Odhavji Estate, the SCC said that 
“in order for the (impugned deci-
sion) to fall within the scope of the 
tort, the officer must deliberately 
engage in conduct that he or she 
knows to be inconsistent with the 
obligations of the office.” Now that 
municipalities are on notice that 
the B.C. government considers the 
practice of imposing CACs to be 
without legal authority, a developer 
may argue that withholding rezon-
ing approval in order to extract a 
CAC is inconsistent with the obli-
gations of the decision-maker’s 
office. For municipalities, having a 
decision overturned on judicial 
review could be embarrassing, but 
would not lead to an order for dam-
ages. But liability for a tort such as 
misfeasance in public office is 
another matter entirely.

CACs and the tort of misfeas-
ance of public office are simply 
used in this article for illustrative 
purposes, and will not themselves 
be relevant to every reader. How-
ever, the problem of municipalities 
overreaching their legal authority 
should be relevant to all municipal 
lawyers, as there are countless 
court decisions each year that 
serve to clarify the scope of muni-
cipal powers. Overreaching will 
very rarely expose a municipality 
to a legitimate claim for misfeas-
ance in public office, but the limits 
of municipal authority should 
always be top of mind for munici-
palities and for those who are sub-
ject to their planning authority.
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Misconduct: The laws are a patchwork without meaningful sanctions 

A judicial inquiry can investigate 
alleged breaches of trust, miscon-
duct, breach of duty and generally 
look into “any matter connected 
with the good government of the 
municipality.” However, the 
Supreme Court of Canada noted in 
Consortium Developments (Clear-
water) Ltd. v. Sarnia (City), [1998] 
S.C.J. No. 26, that it “cannot estab-
lish either criminal culpability or 
civil responsibility for damages…
There are no legal consequences 
attached to the determination of a 

commissioner.” Municipal judicial 
inquiries are expensive, time-con-
suming and, ultimately, only rec-
ommendatory. Witness the Missis-
sauga judicial inquiry in 2011 
(involving, among other things, 
Mayor Hazel McCallion and her 
son), which ran for several months 
at a cost of over $6 million. The 
final report set out numerous 
worthy recommendations to 
amend various municipal statutes. 
To date, the province has not imple-
mented a single recommendation 
from the report. 

The laws that seek to regulate 
the behaviour of council members 
are a patchwork, many of which 
do not carry any meaningful form 
of sanction or penalty. While some 
rights of recourse carry substan-
tial penalties (i.e. imprisonment, 
loss of office, disqualification from 
running for office), the burden of 
proof is significantly onerous and 
the scope of challenge very nar-
row. Other remedies carry sanc-
tions that amount to little more 
than a slap on the wrist, if at all, 
while being time-consuming and 

expensive to pursue. 
“With great power there must 

also come — great responsibil-
ity!” wrote Stan Lee in introdu-
cing Spiderman in 1962. Some 
municipal councillors do not 
appear to have taken heed. 
Municipal electors — your rem-
edy is at the ballot box. 
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There is a clear 
reticence on the part of 
the judiciary to declare 
a member’s seat vacant.
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