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1.  In a private company share purchase, what  
are the main acquisition documents and who is  
generally responsible for preparing the first draft?

The main acquisition documents for such a transaction 
typically include:

•	 A confidentiality or non-disclosure agreement.

•	 A letter of intent or term sheet, which typically 
includes an exclusivity arrangement.

•	 A share purchase agreement (including schedules 
containing disclosures and qualifying the seller’s 
representations and warranties).

•	 An escrow agreement.

•	 one or more non-competition agreements. 

The first drafts of such documents are usually prepared by 
counsel to the buyer, except in the context of an auction, 
in which case it is more usual for counsel to the seller to 
prepare the first drafts of these documents. The disclosure 
schedule is prepared by the seller.

2. Outline the structure and key substantive  
clauses in a share purchase agreement.

The key substantive clauses in a share purchase 
agreement are:

•	 date of the agreement.

•	 Parties to the transaction.

•	 definitions, which are sometimes set out in a 
schedule to the agreement, and interpretation.

•	 Agreement to purchase and sell shares of  
the target.

•	 Purchase price; payment and price adjustments.

•	 Representations and warranties of:

 – seller in respect of itself;

 – seller relating to the target corporation; and

 – buyer;

•	 Covenants (to be performed during the period 
between signing and closing as well as those that 
are post-closing obligations) including in relation 
to the operation of the target’s business between 
signing and closing and exclusive dealing.

•	 Conditions of closing (also known as conditions 
precedent) and termination events.

•	 Closing arrangements and deliveries.

•	 Tax matters.

•	 Restrictive covenants (to the extent not addressed 
in a separate agreement)

•	 indemnification (including any relevant limitations 
on recovery).

•	 dispute resolution.
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•	 General boilerplate provisions including:

 – an entire agreement clause;

 – an expenses clause;

 – a confidentiality and/or public announcements 
clause;

 – an assignment clause;

 – a guarantee provision (if applicable);

 – a severability clause;

 – a notices clause;

 – an amendments clause;

 – a waiver clause;

 – a governing law and jurisdiction clause; and

 – a counterparts and execution clause.

3. Is the target company typically a party to the 
share purchase agreement?

The target company is not typically made a party to the 
share purchase agreement. A buyer may insist upon 
the target company being made a party to provide the 
buyer with additional comfort and support regarding 
any remedies it may wish to pursue if the transaction is 
not consummated as a result of a failure of the target 
or the sellers to satisfy any conditions precedent in 
favour of the buyer.

if the target is made a party, it is important to ensure 
that there is sufficient consideration flowing to the 
target. in addition, the share purchase agreement 
should provide that:

•	 The representations and warranties made by the 
target terminate at closing.

•	 The sellers release the target from all claims for 
indemnification or contribution.

4. Is it common to have recitals at the beginning  
of a share purchase agreement? How is a court  
likely to interpret the agreement if the recitals  
are inconsistent with the substantive terms of  
the agreement?

Yes, it is common to have recitals at the beginning of a 
share purchase agreement to assist a court or arbitrator in 
interpreting the substantive terms of the agreement if there is 
a dispute. however, the substantive terms of the agreement 
generally prevail over any inconsistency that may arise in 
relation to the recitals, unless the agreement includes a 
provision that incorporates the recitals by reference into the 
agreement (this is reasonably common practice in Canada).

5. Please outline common conditions precedent.  
Are there any circumstances in which a condition  
precedent may be invalid or unenforceable?

Common conditions precedent in a private company 
share purchase may include:

•	 Representations and warranties are true and correct 
(typically, in all material respects) as at closing.

•	 Covenants have been complied with or performed 
(typically, in all material respects) before or at closing.

•	 Approval has been received from either Canadian 
competition authorities authority (as applicable 
based on size of parties and size of transaction 
prescribed thresholds), industry Canada in respect 
of foreign investment (as applicable) or such other 
government agencies as may be relevant in respect 
of the target or its industry.

•	 Approvals and consents to the transaction have 
been received from all relevant third parties.

•	 Approval and consent to transfer of shares has been 
obtained from the board of the target company to the 
extent the transfer of its shares is restricted.

•	 Absence of a material adverse change.

•	 no injunction or restraining order has been issued, 
and there is no pending or threatened proceeding 
against any party, that would enjoin or prevent the 
completion of the transactions.

•	 execution and delivery of key ancillary documents 
(such as non-competition agreements).

•	 Reorganisation of the target, if applicable.

•	 Shareholder or board of directors’ approvals have 
been obtained.

•	 Buyer has obtained any necessary financing to 
consummate the transaction.

The enforcement of a condition may be affected 
by applicable laws and regulations in Canada. if a 
condition violates an applicable statute, law (including 
common and civil law), code, ordinance, rule, 
regulation, bye-law or similar restriction in the relevant 
Canadian jurisdiction, the party that would be favoured 
by the condition may be required to complete the 
transaction without the condition being fulfilled.

There is typically a prescribed sunset date, by which 
the conditions precedent must be satisfied or waived. 
The agreement will usually provide for a commercially 
reasonable efforts undertaking from each of the parties to 
do all such things within their respective powers to ensure 
that the conditions precedent are satisfied (to the extent 
that the conditions are within their respective control). if the 
satisfaction or waiver of a condition precedent is for the 
sole benefit of one party, that party will have the power to 
waive the relevant condition. if any condition precedent is not 
satisfied or waived by the applicable party before the sunset 
date, the agreement generally provides for termination.
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6. Is it implied that parties will use reasonable  
endeavours to fulfil conditions precedent within  
their control if there is no express obligation?

it is common practice in Canada for parties to a 
transaction to include an express provision requiring 
the parties to use their respective best efforts (or best 
commercial efforts, or reasonable commercial efforts) to 
fulfil the conditions precedent. A breach of contract may 
result if the relevant condition has not been fulfilled.

if there is no express provision in the agreement as 
to the efforts of the parties required to fulfil any of 
the conditions precedent, Canadian law generally 
recognises an implied contractual duty of good faith of 
the parties to act in a manner that does not undermine 
or defeat the purpose and objectives of an agreement 
(that is, the business efficacy argument).

7. Are there any foreign investment controls   
relating to shares in your jurisdiction? Please  
ignore any industry specific controls.

under the investment Canada Act, non-Canadians that 
acquire control of an existing Canadian business must 
(depending on whether certain prescribed size-of-
transaction monetary thresholds have been exceeded) 
file with industry Canada either:

•	 A notification of the transaction within a prescribed 
period following closing.

•	 An application for review which triggers a pre-
closing waiting period and a ministerial approval 
which requires the relevant minister to determine 
that a proposed investment is likely to be of net 
benefit to Canada. 

The investment Canada Act also contains a standalone 
national security test which may be applicable to 
investments of a sensitive nature.

8. Are any terms implied by law as to the seller’s  
title to the shares? Is any specific wording  
necessary and do buyers normally impose a  
higher standard than is implied by law?

Applicable corporate statutes may contain implied 
terms. For example, under the Canada Business 
Corporations Act, a person transferring a security to a 
buyer for value warrants only that:

•	 The transfer is effective and rightful.

•	 The security is genuine and has not been materially 
altered.

•	 The seller knows of nothing that might impair the 
validity of the security. 

Given that such implied terms are generally quite limited, 
it is customary in Canada for a buyer to require specific 
representations and warranties from the seller regarding:

•	 Beneficial and legal ownership of the shares.

•	 The absence of liens and encumbrances.

•	 The absence of restrictions on the sale of such shares.

•	 The absence of other agreements to purchase any 
of the target’s shares held by the seller.

9. If part or all of the consideration consists of new  
shares in the buyer, what provisions is the share  
purchase agreement likely to contain in relation  
to those shares?

if the buyer is an issuer with shares that are publicly listed 
on a recognised stock exchange, the purchase agreement 
normally provides for representations and warranties and 
covenants of the buyer to the effect that:

•	 The shares have been validly authorised and issued 
by the buyer.

•	 Subject to the expiry of the prescribed hold period, 
the shares will be freely tradeable.

•	 The buyer has complied with its disclosure 
obligations under Canadian securities laws.

•	 The shares have been conditionally approved for 
listing on a recognised stock exchange.

if the number of shares materially affects the control 
of a listed buyer (generally, more than 25% of its 
outstanding shares), the exchange may require 
shareholders of the buyer to approve the issuance of 
the shares.

Where the buyer is not a public company, the purchase 
agreement normally provides for representations 
and warranties of the buyer that the shares issued as 
purchase consideration have been validly authorised 
and issued by the buyer.

10. What act or document is it that transfers the  
shares in your jurisdiction and would be  
regarded as the core closing step?

execution of a share transfer instrument by the seller 
effects the transfer of the shares from the seller to 
the buyer. Alternatively, the seller can endorse the 
share certificates for transfer. The share registers 
must be updated and, generally, in the case of private 
companies, the prior approval of the target company’s 
board of directors to the transfer needs to be obtained.
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11. Does any stamp, document or transfer tax or  
other charge, or notarial or other fee, have to  
be paid in your jurisdiction in connection with  
transferring shares in the target?

There is no fee of any nature or any stamp, document or 
transfer tax applicable in Canada regarding the transfer 
of shares of the target.

12. Can a seller (or its advisers) be liable for pre- 
contractual misrepresentation?

it is well established in Canada that a pre-contractual 
representation made by one contracting party to 
another, if the representation is false and it was 
relied on to the detriment of the innocent party, can 
form the basis of an action for negligent or innocent 
misrepresentation under tort law. Similarly, an action 
for pre-contractual misrepresentation is available 
where a misrepresentation is made by an adviser of a 
contracting party.

Share purchase agreements typically include an entire 
agreement clause stating that:

•	 The agreement and any other specified agreements, 
collectively, constitute the entire agreement of 
the parties relating to the subject matter of the 
agreement.

•	 except as specifically set out in the agreement 
or any other specified agreements, there are 
no representations, warranties, conditions or 
other agreements that form part of or affect the 
agreement or which have induced any party to enter 
the agreement. 

The parties may intend that such a clause also 
capture pre-contractual innocent or negligent 
misrepresentations in certain circumstances, but they 
are not entitled to exclude actions for pre-contractual 
fraudulent misrepresentation. entire agreement 
clauses typically include a reference to the contracting 
parties and their representatives including their 
respective advisers.

in certain very limited circumstances, Canadian courts 
have negated the effectiveness of the entire agreement 
clause to the extent that it did not reflect the true 
intentions of the parties.

13. Do you draw a distinction between protection  
by warranty and protection by indemnity?

A warranty is a promise that existing or future facts are 
or will be true. if this warranty or promise proves to be 
untrue and the buyer suffers a loss, the buyer can claim 
damages (subject to the terms of the share purchase 
agreement). Warranties may be qualified by disclosures 
of the relevant party set out in the relevant schedules to 
the purchase agreement.

An indemnity is an express promise specified in the share 
purchase agreement of one party to reimburse another 
party for a particular type of liability or loss that may arise 
or be determined in the future, for example:

•	 As a result of, or arising in connection with, any 
inaccuracy or breach of any representation and 
warranty.

•	 As a result of any non-performance or breach of a 
covenant by the seller.

•	 As a result of environmental costs or liabilities 
(existing or discovered post-closing) directly or 
indirectly incurred by the buyer in respect of the 
target. 

Pursuant to such indemnification, if and when any 
such loss is incurred, the party suffering the loss has an 
automatic right to payment by the other party, subject 
to proving the loss was sustained and the precise terms 
and application of the indemnity including the absence 
of any limitation on recovery.

Share purchase agreements often provide that the 
indemnity provision constitutes the only remedy 
available to a party for any claim it makes for breach 
of warranty or condition, which essentially eliminates 
the distinction between protection by warranty and 
protection by indemnity in the context of a share 
purchase agreement.

14. Is it usual to draft a share purchase agreement 
with extensive warranty protection?

Yes. other than in very limited circumstances (for 
example, in the context of a receivership sale), it 
is generally customary to draft a share purchase 
agreement in relation to the acquisition of a viable 
business with extensive warranty protection provided 
by the parties, including representations and 
warranties of:

•	 The seller, in relation to itself and the target (which 
are intended to cover the condition of, and risks 
associated with, the target’s assets, liabilities, 
business and history).

•	 The buyer, concerning, for example, its existence, 
authority, approval of the transaction and financial 
ability to consummate the transaction.

15. How common are actions for breach of   
warranty?

Breach of warranty claims occur frequently. however, 
depending on their quantum and nature, such claims 
and disputes are typically settled between the parties 
and not by a court or arbitrator.
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16. What remedies can be sought for breach of  
warranty?

The following remedies can, depending on the 
circumstances, be sought for breach of warranty:

•	 damages for breach of warranty. The award 
generally seeks to put the non-breaching party in 
the position it would have been in had the warranty 
not been breached.

•	 An order for rescission. Such an order requires the 
unwinding of the transaction, which is often the 
remedy for fraud or if damages or restitution is not 
possible.

•	 indemnification. Share purchase agreements 
typically include indemnification provisions for 
breach of warranties or covenants.

damages for breach of warranty are usually awarded 
for pecuniary losses and are subject to proof of loss and 
the duty of the aggrieved party to mitigate its losses.

in addition to the right to seek damages, depending 
on the nature of the breach, a material breach of a 
warranty or covenant that occurs between signing and 
closing may trigger the right of the non-breaching party 
to terminate the agreement.

17. Can the agreement confer the benefit of  
warranties and indemnities or other terms of the  
agreement on a third party that is not a party to  
the agreement which that party can then  
enforce directly?

Yes, an agreement can confer the benefit of warranties 
and indemnities or other terms of the agreement on a 
third party that is not a party to the agreement. Such 
a third party can, in certain circumstances, enforce the 
benefit directly.

however, it is common practice in Canada for share 
purchase agreements to contain an express provision 
excluding third party beneficiaries, generally. despite 
this, the indemnification provisions of share purchase 
agreements typically provide that the buyer and seller 
act as agent and trustee for certain third parties (for 
example, directors, officers, employees and advisers 
of a party) who are to receive the benefit of the 
indemnification in certain circumstances.

18. In the absence of agreement can the benefit  
of warranties be assigned to a later transferee of  
shares?

While uncommon, unless the purchase agreement 
contains an express prohibition against assignment, the 
benefit of unexpired warranties can be assigned to a 
subsequent transferee by the buyer. Assignment clauses 
are typically found in share purchase agreements and 

usually prohibit assignment without the prior consent of 
the other party (although some clauses permit intra-
group assignment).

 19. If acting for the sellers, are there any common  
limitations sought on the extent of warranties?

Yes. Common limitations on the extent of certain 
warranties include:

•	 qualification of certain warranties by actual or 
imputed knowledge of the seller.

•	 qualification of certain warranties by way of 
disclosing exceptions to them.

•	 Limiting certain warranties by reference to 
materiality.

•	 Limiting the survival period of the warranty, or the 
time limit within which to make a claim.

•	 Providing for a cap on the amount recoverable in 
the event of breach, with the cap amount typically 
being determined as a percentage of the purchase 
price.

•	 Providing for loss thresholds and/or deductibles 
that must be exceeded before a party can seek 
indemnification.

•	 Anti-sandbagging” provisions that limit or 
exclude recovery to the extent the buyer had prior 
knowledge of the breach of the warranty and did 
not rely upon the warranty.

•	 A requirement that the buyer mitigate its losses. 

20. What is the usual time limit for claims for  
breach of general commercial warranties and  
tax warranties?

For warranties in respect of commercial matters 
relating to the business of the target, the time limit is 
usually between 12 months and two years to allow the 
buyer at least one complete audit cycle to uncover any 
breaches or inaccuracies in such warranties.

For tax warranties, the time limit is usually prescribed as a 
certain amount of time (for example, 180 days) following 
the end of the period during which the target’s taxes may 
be reassessed by the applicable tax authorities.

Time limits for other type of warranties that are either 
more serious in nature or for which it is difficult to 
discover or establish any breach may be in excess 
of two years (for example, three to five years for 
environmental claims).

often, there are no express time limits for warranties 
regarding title to shares or for fraud, and claims for any 
such breaches can be brought at any time subject only 
to any applicable limitation periods imposed by law.
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21. Are warranties usually qualified by disclosure?  
If so, where are these disclosures found?

Yes. in the share purchase agreement, the seller 
normally states that its representations and warranties 
are qualified by disclosure and such disclosures can 
be found either in the representation and warranty 
language itself, or in corresponding schedule(s) to the 
share purchase agreement or related disclosure letter.

22. In the disclosures, do the sellers provide both  
general disclosures (disclosure of certain  
matters which appear in public records and/ 
or which the buyer ought to know on the basis  
of searches or enquiries which a buyer might/ 
ought to make) and specific disclosures (relating  
to actual matters which if not disclosed would  
be in breach of warranty/warranties given in the  
share purchase agreement)?

Yes, the sellers provide both general and specific 
disclosures.

23. Are specific disclosures usually cross- 
referenced to the warranties to which they  
relate?

Yes, schedules containing disclosure are typically 
cross-referenced with every warranty to which they 
relate. often, as additional protection, the seller may 
request the insertion of a clause providing that any 
disclosure made by the seller serves to qualify each of 
its representations and warranties including those for 
which no cross-reference has been provided; however, 
this clause would typically be resisted by the buyer.

24. If a buyer has actual knowledge of a matter  
that qualifies a warranty (but this matter has  
not been formally disclosed by the sellers in the  
disclosure letter), can the buyer still sue for  
breach of warranty?

The purchase agreement typically includes one or more 
clauses providing that either:

•	 The parties are relying only on the representations, 
warranties and related disclosure set out in the 
agreement, and not on any prior representations 
not reduced to writing in the agreement or any 
independently determined knowledge before closing.

•	 Any investigation or due diligence by a buyer does 
not mitigate or otherwise affect the representations 
and warranties of the seller under the agreement, 
which continue in full force and effect.

Without these provisions, a buyer may be reluctant 
to conduct its own investigation. Canadian case law, 
however, does not unequivocally support a buyer’s 

reliance on such provisions, especially where the seller 
is able to demonstrate that the buyer, in having other 
knowledge, did not rely on the relevant representation 
and warranty to complete the transaction.

While not common practice, to support a buyer’s ability 
to sue for breach regardless of any such knowledge, 
a buyer might demand that the share purchase 
agreement include an express provision in its favour, 
commonly referred to as a “pro-sandbagging” clause, 
allowing it to sue for breach of warranty regardless of 
any prior knowledge it may have.

25. If there is a delay between signing and closing  
in order to satisfy a condition precedent, does  
the share purchase agreement usually provide  
for warranties to be repeated at the time of  
closing?

Yes, the parties usually deliver “bring-down” 
certificates to confirm that the representations and 
warranties remain true as at the closing date. The share 
purchase agreement is usually drafted so that each 
of the representations and warranties of each party is 
made both at the date of the agreement as well as at 
the date of closing.

26. Is it common for the seller to take out insurance  
against warranty claims?

While there are many insurance products and suppliers 
available in Canada to provide such coverage, it is not 
common practice in Canada for insurance to be taken 
out against warranty claims, possibly as a result of the 
additional costs, potential delays or policy exclusions 
typically associated with such coverage.

Although warranty insurance is still relatively new in 
Canada when compared with the uSA and uK, the 
market for this type of insurance product is developing, 
with premiums falling as competition in the market 
intensifies. An increasing number of sellers and buyers 
are beginning to consider warranty insurance as an 
option in the appropriate circumstances. A buyer in an 
auction context may consider taking out such insurance 
as a favourable way to distinguish their bid, given 
that the resulting potential liability of sellers could be 
reduced to the extent of the coverage.

27. If the buyer is concerned about the seller’s  
ability to pay for breach of warranty, how  
could you address these concerns?

Such concerns are typically addressed by any of the 
following:

•	 Requiring a guarantee of the seller’s obligations 
from the seller’s parent or shareholders.
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•	 The buyer holding back a portion of the purchase 
price for a specified period of time or until the 
occurrence of a specified event.

•	 The parties entering an escrow agreement 
and establishing an escrow account, typically 
administered by an independent third party, to 
govern the release of a portion of the purchase 
price maintained as funds available to satisfy any 
subsequent claims for breach of the share purchase 
agreement.

•	 Requiring a letter of credit issued to the buyer (or to the 
escrow agent in trust for the buyer and being similarly 
governed by the escrow agreement) for a specified 
period or until the occurrence of a special event.

28. Is it common to state that the purchase price 
is deemed to be reduced by the amount of 
any payment made under the warranties and 
indemnities? If so, is such wording effective for 
tax purposes (i.e. that claims are treated as an 
adjustment to the consideration rather than 
being subject to capital gains tax)?

Yes, it is common practice to include such a clause in 
share purchase agreements. damages for breach of 
warranty claims and/or indemnity payments received 
by the buyer are generally treated as a reduction to 
the purchase price paid by the buyer at closing and an 
equivalent reduction to the purchase price received by 
the seller. Any related payments made to the target or 
any third parties have separate tax consequences not 
affected by such provision.

29. Is it common to provide that the seller will  
not compete with the target business for a  
given period after closing? If so, are there any  
restrictions on the duration and scope of such  
clauses?

Generally speaking yes, but, if the non-compete 
restrictions are wider than necessary to protect the 
buyer’s legitimate business interests, such restrictions 
may be declared void by a court. if the seller is a 
founder or significant shareholder of the business, 
Canadian courts have generally permitted a longer 
term for the non-compete period of up to five years.

The restriction should be no broader than either:

•	 The nature and scope of the target’s business, 
that is, it should not extend beyond the target’s 
customers, suppliers and business activities 
conducted before closing.

•	 The geographic area in which the business of 
the target was carried on before closing of the 
transaction.

30. Is it common to have an entire agreement  
clause (excluding liability for any  
representations or warranties made during the  
course of negotiations that are not included in  
the agreement)?

Yes, such provisions are typical (see question 12). The 
clause makes it clear that all previous agreements and 
representations are superseded by the share purchase 
agreement and any other transaction documents 
expressly included in the clause.

however, Canadian courts do not necessarily follow 
them strictly (for example, in the case of fraud, or to 
the extent that such a clause would restrain a court’s 
exercise of its discretion to provide equitable remedies 
under the relevant circumstances).

31. Can a share purchase agreement provide  
for a foreign governing law? If so, are there  
any provisions of national law that would still  
automatically apply?

Yes; in this case conflict of laws principles apply. 
in addition, a contract or any of its provisions may 
be found to be void if it is contrary to public policy, 
regardless of the governing law.

32. What form of dispute resolution is commonly  
provided for in share purchase agreements?

if the agreement is silent, a superior court of the relevant 
province in Canada is the proper forum for resolving a 
dispute. Agreements often contain mediation, arbitration 
and other alternative dispute resolution mechanisms 
(whether or not binding). in addition, disputes that arise 
are often dealt with initially by negotiation between 
the parties before commencing any legal or alternative 
dispute resolution proceedings.

33. Is it common practice (or a legal requirement)  
that each page of the agreement, schedules  
and/or appendices are initialled by the parties  
upon execution of the agreement?

having the parties initial each page, schedule or exhibit 
to the agreement is neither a legal requirement nor 
common practice in Canada.
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•	 Author, “material Adverse Change Provisions in 
Acquisition Agreements,” paper delivered to the 
Judicial interpretations Working Group of the 
Committee of mergers & Acquisitions, Business Law 
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2011 (with n. Guthrie and K. Galpern).

•	 international Acquisitions Practice Guide, Canadian 
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