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5
Energy Market Manipulation in Alberta

Randall W Block QC, John D Blair QC and Laura M Poppel1

Introduction

The purpose of this chapter is to describe the range of market misconduct that may be 
investigated and prosecuted by the Alberta Market Surveillance Administrator (MSA) and 
to outline the legislation and case law that governs investigations and prosecutions of mar-
ket misconduct in Alberta. In doing so, this chapter will refer extensively to the seminal 
case in Alberta regarding market manipulation where the Alberta Utilities Commission 
(the Commission) interpreted and applied the legislative framework governing the Alberta 
electricity market.

The Alberta electricity market

In 1996, Alberta commenced the process of deregulating the electricity market for the gen-
eration of electric energy in the province of Alberta. The deregulation of electricity genera-
tion was intended to benefit Alberta consumers through lower electricity costs achieved 
through fair and open competition.

A critical component of the process of deregulation was addressing the market power 
of the three largest utility electric energy generators, which at the time controlled approxi-
mately 90 per cent of the province’s generating units.2 Part of the means chosen by the 
province of Alberta to address market power was through the development and approval of 
power purchase arrangements (PPAs). 

1 Randall W Block, QC and John D Blair, QC are partners and Laura M Poppel is an associate at Borden 
Ladner Gervais LLP.

2 Alberta Utilities Commission Decision 3110-D01-2015, Phase 1 (27 July 2015) at Paragraph 43, online: 
www.auc.ab.ca/regulatory_documents/ProceedingDocuments/2015/3110-D01-2015.pdf (AUC Decision 
3110-D01-2015).
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The PPAs were intended to increase the number of participants offering energy into 
the Power Pool, thus creating competition in the market. Instead of forcing the three largest 
utilities (the PPA owners) to sell their generating units, the government required them to 
sell the output from those units to other parties (the PPA buyers) through the PPAs. PPA 
buyers purchased the right to the majority of the output from the generating units and had 
the exclusive right to offer electricity into the Power Pool. In exchange, the PPA buyers 
were required to pay the PPA owners their fixed and variable generation costs and a return 
on investment.3 The PPAs were auctioned in 2000 and came into force on 1 January 2001.

Shortly thereafter in 2003 the statute governing the electricity market in force at the 
time was repealed and replaced in its entirety with the Electric Utilities Act4 (EUA). The 
EUA is not a provincial equivalent to the Canadian federal Competition Act.5 It governs 
a specific market, electricity, has its own specific words and a unique legislative history. 
Notably, the EUA was enacted during a time when the ENRON scandal was well known 
to the Alberta legislature.

The EUA imposes on all market participants6 the positive obligation to support the fair, 
efficient and openly competitive operation of the Alberta electricity market.7 This obliga-
tion is a unique and important feature of the Alberta market, but perfectly understandable 
when considered against the objective legislative intent in the enactment of the EUA: to 
implement an efficient deregulated electricity market based on fair and open competition 
and to ameliorate anticompetitive behaviour.8

Through the Fair, Efficient and Open Competition Regulation, Alta Reg 159/2009 
(the FEOC Regulation), the legislature has provided guidance to Market Participants with 
respect to what is required of them under Section 6 of the EUA. Section 2 of the FEOC 
Regulation sets out an expansive but non-exhaustive list of specific types of conduct that 
breach Section 6. This conduct includes, among other behaviour, restricting or preventing 
competition or a competitive response (Section 2(h)) and manipulating market prices away 
from a competitive market outcome (Section 2(j)). Importantly, Section 6 imposes a posi-
tive and overarching standard on all market participants and conduct that fails to support 
a fair, efficient and openly competitive market is not limited to the enumerated conduct 
in Section 2 the FEOC Regulation. Accordingly, there can be a breach of Section 6 of the 
EUA without also finding a breach of Section 2 of the FEOC Regulation. 

3 AUC Decision 3110-D01-2015, at Paragraph 43. 
4 Electric Utilities Act, SA 2003, Chapter E-5.1 (EUA).
5 Competition Act, RSC, 1985, Chapter C-34. 
6 Section 1(ee) of the EUA defines ‘market participant’ as ‘any person that supplies, generates, transmits, 

distributes, trades, exchanges, purchases or sells electricity, electric energy, electricity services or ancillary 
services, or any broker, brokerage or forward exchange that trades or facilitates the trading of electricity, 
electric energy, electricity services or ancillary services.’ 

7 EUA, Section 6. 
8 Decision 3110-D01-2015, at Paragraph 251; See also Alberta Utilities Commission Decision 2012-182, 

Application for Approval of a Settlement Agreement between the Market Surveillance Administrator and 
TransAlta Energy Marketing Corp. (3 July 2012) at Paragraph 18, online: www.auc.ab.ca/regulatory_
documents/ProceedingDocuments/2012/2012-182.pdf; Alberta Utilities Commission Decision 
2010-548, Preferential Sharing of Records between TransAlta Corporation and Capital Power Generation 
Services Inc. (25 November 2010) at Paragraph 10, online: www.auc.ab.ca/regulatory_documents/
ProceedingDocuments/2010/2010-548.pdf.
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Thus, the statutory scheme imposes a principle-based approach to regulation, as opposed 
to a rules-based approach. Overarching principles are established by the legislation and 
each and every market participant has the obligation to understand the obligations imposed 
and apply those overarching principles in their day-to-day conduct when participating in 
the Alberta electric energy industry.

There are three regulatory bodies that have distinct legislative roles and responsibilities 
with respect to operating, monitoring and regulating Alberta’s electricity market to ensure 
that the fundamental goal of establishing a fair, efficient and openly competitive electricity 
market is achieved. 

The Commission interprets and applies the law and acts as the adjudicator on all mat-
ters brought before it. In conducting hearings the Commission is bound by the rules of 
procedural fairness, but it is not bound by the rules of law concerning evidence applicable 
to judicial proceedings.9 Instead, the Commission governs its own process and has estab-
lished its own rules of practice and procedure.10

The MSA polices the industry and is statutorily mandated to conduct surveillance of 
the Alberta electricity market, investigate contraventions of the legislation governing the 
electricity market and bring matters forward to the Commission for adjudication.11

The Alberta Electric System Operator (AESO), among other duties, operates the Alberta 
Power Pool, which is Alberta’s real-time electricity spot market. AESO rules require that 
generators must offer all available capacity to the Power Pool12 and the EUA mandates that 
all electric energy entering or leaving the Alberta interconnected electric system (AIES) 
must flow through the Power Pool.13 Currently, the Alberta electricity market is ‘energy 
only’ in that generators only receive payments for electricity that is produced and supplied. 
In a capacity market, generators receive payments for generation that they have available 
to supply, even if the generation is not actually supplied. In operating the Power Pool, the 
AESO is statutorily required to promote the fair, efficient and openly competitive market 
for electricity.14 

Aside from a price floor (C$0/MWh) and a price cap (C$999.99/MWh), the pool 
price the generators receive for dispatched electricity is solely determined by competitive 
market forces. The price of electricity in Alberta is set hourly. In real time, in each hour all 
offers to sell power are ranked from lowest to highest in offer price to form a ‘merit order’. 
The lowest offer in the merit order is dispatched first and when demand rises, the offers 
higher up in the merit order are dispatched on an as-needed basis. On a minute-by-minute 
basis, a ‘system marginal price’ is set at the price of the last (highest) offer that is dispatched 
to serve the demand. The generators dispatched in each hour all receive the same pool 
price, which is the average of the 60 one-minute system marginal prices in each hour. 

9 Alberta Utilities Commission Act, SA 2007, Chapter A-37.2 (AUCA), Section 20. 
10 Alberta Utilities Commission Rule 001, Rules of Practice (March 24, 2017), online: www.auc.ab.ca/

regulatory_documents/Consultations/Rule001.pdf (AUC Rule 001).
11 AUCA, Section 39.
12 Alberta Electric System Operator, ISO Rules, 9 January 2017, Rule 203, online: www.aeso.ca/

rules-standards-and-tariff/iso-rules.
13 EUA, Section 18. This requirement is subject to certain exceptions as set forth in the regulations made under 

Sections 41, 99 and 142 of the EUA. 
14 EUA, Sections 16, 17 and 18. 
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Given this structure, if generators offer too high, they may not be dispatched. Conversely, if 
all offers dispatched in a given hour are low, the generators forego profits they would have 
achieved if they had made offers higher, but still low enough to be dispatched. 

Investigations by the MSA

As noted, the MSA’s mandate includes investigating conduct that does not support the 
fair, efficient and openly competitive operation of the electricity market.15 The MSA may 
initiate investigations on its own initiative or on receiving a complaint or referral from any 
person, including the AESO or the Commission.16 

In conducting its initial investigation, the MSA has considerable investigatory powers 
under the Alberta Utilities Commission Act (AUCA).17 For the purposes of carrying out 
investigations, Section 46 of the AUCA authorises the MSA to enter the premises of a mar-
ket participant, make enquiries of employees and former employees of a market participant 
and require information to be provided under oath, request potentially relevant records and 
request access to a market participant’s computer system.18 

The MSA’s investigatory powers are not unfettered and are subject to certain legislative 
checks. First, the AUCA requires that the MSA act honestly, fairly, responsibly, in good faith 
and in the public interest.19 Second, the MSA is obligated to publicise the procedures it uses 
in its interactions with market participants during investigations and if the MSA decides 
to materially change those procedures, the MSA must consult with market participants on 
the proposed changes.20 Last, pursuant to Section 58 of the AUCA, any person may make a 
complaint to the Commission regarding the conduct of the MSA and the Commission has 
the power to dismiss all or part of the complaint, or direct the MSA to change or refrain 
from the conduct complained of.21 Accordingly, the Commission has oversight power 
respecting the MSA’s conduct during its investigations.

Proceedings and hearings before the Commission 

After conducting an investigation, if the MSA is satisfied that a person has contravened any 
of the enactments, rules or standards governing the Alberta electricity market or that a per-
son has engaged in conduct that does not support the fair, efficient and openly competitive 
operation of the electricity market, the MSA may give written notice to the Commission 
requesting a hearing or other proceeding.22 

The MSA may request various remedies that the Commission is authorised by the 
AUCA to grant, including administrative penalties.23 Section 63 of the AUCA specifies 

15 AUCA, Section 39(1)(b)(ii). 
16 AUCA, Section 41; see also Alberta Utilities Commission Decision 2014-135, Complaints about the conduct 

of the Market Surveillance Administrator (15 May 2014) at Paragraph 54, online: www.auc.ab.ca/regulatory_
documents/ProceedingDocuments/2014/2014-135.pdf (AUC Decision 2014-135).

17 AUCA; AUC Decision 2014-135, at Paragraph 57.
18 AUCA, Section 46. 
19 AUCA, Sections 40 and 34(7). 
20 Market Surveillance Regulation, Alta Reg 266/2007, Section 7 (MSR Regulation). 
21 AUCA, Section 58. 
22 AUCA, Section 51(1). 
23 AUCA, Section 56(4)(a). 
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that the Commission may impose an administrative penalty that requires the contravener 
to pay either or both of:
a an amount not exceeding C$1 million for each day or part of a day on which the con-

travention occurs or continues; or 
b a one-time amount to address economic benefit where the Commission is of the opin-

ion that the person has derived an economic benefit directly or indirectly as a result of 
the contravention.24

Accordingly, administrative penalty proceedings have the potential to result in the imposi-
tion of severe financial consequences. The AUCA prescribes that if a contravener is ordered 
to pay an administrative penalty, it must be paid to the General Revenue Fund of the 
province of Alberta.25

On receiving a notice to initiate a proceeding from the MSA, the Commission must 
hold a hearing or other proceeding into the matters set out in the MSA’s notice.26 The 
Commission has stated that since administrative penalty proceedings may result in signifi-
cant financial consequences on an alleged contravener, its preference is to hear an admin-
istrative penalty proceeding through an oral hearing, presided over by a panel of three 
Commission members.27 

As opposed to bringing the matter before the Commission for a formal hearing, the 
MSA is also authorised by the AUCA to negotiate and agree to a settlement with a person 
under investigation. However, the settlement agreement must be publicly filed and must be 
approved by the Commission.28

The seminal case in Alberta

In 2015, at the end of an extensive enforcement proceeding brought before the Commission 
by the MSA, the Commission issued a landmark decision for the electricity market in 
Alberta. The case merits a thorough discussion since it establishes benchmark principles 
pertaining to the regulation, investigation and enforcement of electricity market manipula-
tion in Alberta. 

Background facts

The facts of the case primarily concerned actions taken by TransAlta Corporation, TransAlta 
Energy Marketing Corp and TransAlta Generation Partnership (collectively, ‘TransAlta’) in 
respect of coal-fired generating units that TransAlta owned and that were each subject to 
a PPA. Accordingly, critical to understanding the facts of the case is an understanding of 
the PPAs. 

24 AUCA, Section 63(2). 
25 AUCA, Section 63(5). 
26 AUCA, Section 53. 
27 Alberta Utilities Commission Bulletin 2010-017, Consultation on Market Surveillance Administrator (MSA) 

Proceedings Before the Alberta Utilities Commission (AUC or Commission) (23 April 2010), at Paragraphs 
75–77 (AUC Bulletin 2010-017).

28 AUCA, Section 44. 
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As briefly touched on above, PPAs allow PPA buyers the exclusive rights to offer out-
put of a generating unit up to a certain capacity (known as the ‘committed capacity’) into 
the Power Pool.29 This is commonly known as ‘offer control’. However, the PPAs give 
PPA owners the right to take their generating units offline (and deprive the PPA buyers 
of some or all of their committed capacity) if the shutdown is necessary to safeguard life, 
property or the environment, or to the extent reasonably necessary to conduct preventative 
maintenance to safeguard life, property or the environment.30 Depending on the severity 
of the issue, PPA owners are sometimes in a position to exercise discretion over the neces-
sity and timing of the outage. When the owner has discretion regarding the outage, the 
outage is known as a ‘discretionary outage’.31 Normally (as per good operating practice) 
discretionary outages are scheduled during periods of low demand, during non-peak hours 
or at weekends.32

On 25 February 2011, the MSA received a complaint regarding the conduct of 
TransAlta. The complaint related to the timing of outages at TransAlta’s coal-fired gen-
erating units, each of which were subject to a PPA.33 Thereafter, the MSA conducted an 
investigation into TransAlta’s conduct.34

At the conclusion of its investigation, the MSA was satisfied (and the Commission ulti-
mately found) that between November 2010 and February 2011, TransAlta implemented 
a corporate strategy35 that was designed to time discretionary outages of its coal-fired 
generating units during hours of high demand in order to maximise profits for TransAlta.36 
Ultimately, TransAlta timed six discretionary outages during peak hours,37 which had the 
effect of removing significant amounts of the PPA buyer’s committed capacity from the 
market.38 As a consequence, offers in the merit order at higher prices were dispatched in 
order to meet the high demand, and the pool price rose.39 At the same time, TransAlta had 
implemented a strategy with respect to its merchant units (those units that were not subject 
to the PPAs over which TransAlta had offer control), which was structured so that TransAlta 
would benefit from high pool prices.40 The MSA was satisfied (and the Commission ulti-
mately found) that TransAlta’s conduct breached Section 6 of the EUA and Sections 2(h) 
and (j) of the FEOC Regulation as it prevented or restricted a competitive response from 
the PPA buyers41 and had the effect of manipulating the pool price to TransAlta’s benefit.42  

29 AUC Decision 3110-D01-2015, at Paragraph 43.
30 AUC Decision 3110-D01-2015, at Paragraph 7(a). Article 5.2 of the PPA is set out in full at Paragraph 282 of 

AUC Decision 3110-D01-2015. 
31 AUC Decision 3110-D01-2015, at Paragraph 336.
32 AUC Decision 3110-D01-2015, at Paragraph 370. 
33 AUC Decision 3110-D01-2015, at Paragraph 38.  
34 AUC Decision 3110-D01-2015, at Paragraph 38.  
35 AUC Decision 3110-D01-2015, at Paragraphs 304–309.  
36 AUC Decision 3110-D01-2015, at Paragraphs 7(a) and 7(b). 
37 AUC Decision 3110-D01-2015, at Paragraph 7(b).
38 AUC Decision 3110-D01-2015, at Paragraphs 526–528. 
39 AUC Decision 3110-D01-2015, at Paragraph 7(c). 
40 AUC Decision 3110-D01-2015, at Paragraphs 476–479. 
41 AUC Decision 3110-D01-2015, at Paragraph 7(e).
42 AUC Decision 3110-D01-2015, at Paragraph 7(f). 
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In the course of the MSA’s investigation, the MSA also became satisfied that two of 
TransAlta’s energy traders had directly or indirectly used non-public outage records to 
trade, contrary to Section 4 of the FEOC Regulation.43 In December 2010, certain of 
TransAlta’s employees exchanged emails regarding the potential for an upcoming extended 
outage at one of TransAlta’s generating units.44 Prior to the date that TransAlta made this 
outage public, a number of trades were executed.45 The MSA was satisfied that the trades 
were executed while the traders were in possession of non-public information about the 
extended outage.46

On 25 February 2014 the MSA filed a notice of request to initiate a proceeding against 
TransAlta and two of TransAlta’s traders.47 The MSA advised the Commission that if it 
determined that the MSA had proven its case, the MSA would seek an administrative 
penalty against TransAlta and the traders pursuant to both Section 63(2)(a) of the AUCA 
(C$1 million per day) and 63(2)(b) of the AUCA (disgorgement of economic benefit), in 
addition to other remedies.48

The events leading up to the oral hearing

Complaint regarding the MSA’s investigation

Prior to the commencement of the oral hearing, the Commission was required to address 
certain complaints made by TransAlta and the traders regarding the conduct of the MSA 
during its investigation.

In the days prior to the MSA filing its notice, TransAlta and the two traders each filed 
complaints pursuant to Section 58 of the AUCA. The complaints alleged, among other 
things, that the MSA breached its own investigation procedures, statutory duties and the 
requirements of procedural fairness in the course of its investigations of TransAlta and the 
traders. In addition to other relief, TransAlta and the traders requested that the Commission 
direct the MSA to cease its investigations.

Pursuant to Section 58(2)(a) of the AUCA, the Commission is required to dismiss a 
complaint if the Commission is satisfied that it relates to a matter the substance of ‘which 
is before or has been dealt with’ by the Commission or any other body.49 TransAlta and 
the traders argued that their complaints should not be dismissed on this basis because the 
complaints preceded the MSA’s notice to initiate a proceeding. Therefore, they could not 

43 Market Surveillance Administrator, Application of the Market Surveillance Administrator, File No. 0630 
(21 March 2014) at Paragraphs 43–44 (MSA Application); The Commission found in AUC Decision 
3110-D01-2015 that the MSA had failed to meet its burden to establish that one of the traders used 
non-public outage information to trade. See Paragraphs 790–791 of AUC Decision 3110-D01-2015. 

44 The Commission summarised the relevant evidence in respect of the trading allegations in Paragraphs 
659–709 of AUC Decision 3110-D01-2015. 

45 AUC Decision 3110-D01-2015, at Paragraphs 785–787. 
46 MSA Application, at Paragraph 7. The Commission found in AUC Decision 3110-D01-2015 that only one of 

the traders used non-public outage information to trade. See Paragraphs 787 and 790–791 of AUC Decision 
3110-D01-2015.

47 AUC Decision 3110-D01-2015, at Paragraph 11. 
48 AUC Decision 3110-D01-2015, at Paragraph 869.
49 AUCA, Section 58(2)(a). 
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be related to a matter that is before the Commission. They also argued that their complaints 
were not related to the MSA’s enforcement matter.

On 14 May 2014 the Commission issued its decision50 finding that there was a logi-
cal and rational connection between the three complaints and the substance of the MSA’s 
notice and thus the complaints were required to be dismissed. It did not matter that the 
complaints had been filed before the MSA’s notice was actually filed with the Commission. 
The Commission held that the words ‘is before’ in Section 58(2)(a) meant the time that 
the Section 58(2) matter would be heard, not the time the complaints were filed.51 Even 
though the complaints were dismissed, the Commission noted that TransAlta and the trad-
ers were entitled to pursue the issues raised in their complaints in the context of the pro-
ceeding initiated by the MSA’s notice to the extent that those issues amounted to defences 
or mitigating factors.52 

The Commission’s decision affirmed that market participants under investigation can-
not use Section 58 of the AUCA as a defensive mechanism to derail or delay a hearing with 
respect to an MSA investigation. 

The MSA pre-filed its case

In accordance with Section 53 of the AUCA, after the MSA’s notice was filed and the 
Section 58 complaints dealt with, the Commission held a proceeding (proceeding 3110) 
to adjudicate the MSA’s allegations. The proceeding was divided into two phases. Phase I 
(merits) was to decide whether the MSA had proved its case on a balance of probabilities. 
Phase two (sanctions) would only proceed if the MSA established the alleged contraven-
tions, and would determine what penalties, if any, ought to be imposed. 

Less than a month after the MSA filed its notice the MSA filed a 125-page application,53 
which together with its appendices and attachments constituted the MSA’s entire case. The 
application outlined the facts the MSA was relying upon and appended:
a expert reports from the MSA’s three expert witnesses;
b witness statements from two of the MSA’s key witnesses; 
c a report from the MSA’s chief economist; and 
d all documents that the MSA intended to rely upon. 

Accordingly, TransAlta and the traders had full notice of the MSA’s case months in advance 
of the oral hearing. Interestingly, the Commission determined that TransAlta and the trad-
ers were not required to file or present their factual evidence until after the MSA’s case 
was closed54 and before commencing their defence. Thus, TransAlta and the traders were 
afforded the right to remain silent until well into the oral hearing. This differed from typical 
Commission procedure where evidence is exchanged in advance of the hearing and was 

50 AUC Decision 2014-135. 
51 AUC Decision 2014-135, at Paragraphs 94–96; AUC Decision 3110-D01-2015, at Paragraph 13. 
52 AUC Decision 2014-135, at Paragraph 116. 
53 MSA Application.
54 Alberta Utilities Commission Decision 2014-204, Preliminary matters (11 July 2014), at Paragraph 52, online: 

www.auc.ab.ca/regulatory_documents/ProceedingDocuments/2014/2014-204.pdf (AUC Decision 2014-204).
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reflective of the prosecutorial nature of the case and the fact that, for the first time, the MSA 
was seeking sanctions against individuals. 

The Commission did require TransAlta and the traders to pre-file any expert evidence 
they intended to rely upon in advance of the oral hearing.55 The MSA was entitled to file 
expert evidence in reply.

Pre-hearing decision regarding standard of disclosure

Prior to the commencement of the oral hearing, the Commission also made a significant 
decision56 regarding a number of procedural issues, including the standard of disclosure the 
MSA was required to provide to the respondents prior to the hearing. 

Normally, the duty of procedural fairness in the administrative context only requires 
disclosure on a ‘reliance’ standard; that is, the prosecution must only disclose the informa-
tion it intends to rely upon at the hearing.57 

However, in proceeding 3110, the Commission determined that the higher relevance 
standard delineated in Stinchcombe58 was appropriate, having regard to the potential for sig-
nificant monetary penalties against TransAlta and personal and professional consequences 
to the individual traders.59 Thus, prior to the oral hearing the Commission ordered the 
MSA to produce all documents, whether inculpatory or exculpatory, relevant to the issues 
raised in the MSA’s notice and application to all respondents.60

Pre-hearing decision regarding the MSA’s investigatory records and disclosure of the 
confidential informant

A significant administrative law issue also arose with respect to investigation records, 
including some relating to a confidential informant. In most enforcement venues, investiga-
tion records are not producible, but the Alberta electricity regime provides for exceptions. 
Namely, Section 6(12) of the Market Surveillance Regulation61 (the MSR Regulation) 
provides that the Commission must not require the MSA to disclose any non-public record 
created by the MSA for its internal use in carrying out its mandate unless (1) the spe-
cific conduct of the MSA is relevant and material to its consideration of the matters at 
issue before the Commission; and (2) the disclosure of the record is necessary for the 
Commission to determine whether or not, by that specific conduct, the MSA did not 
comply with a provision of the AUCA or the MSR Regulation.62

Since TransAlta and the traders had each raised concerns about the conduct of the MSA 
during its investigation, the MSA identified and provided the Commission with records 
which might fit the criteria for disclosure under Section 6(12) of the MSR Regulation. 
The Commission decided that some of the records were relevant and material to the 

55 AUC Decision 2014-204, at Paragraph 52. 
56 AUC Decision 2014-204.
57 AUC Bulletin 2010-017, at Paragraph 90. 
58 R v Stinchcombe, [1991] 3 SCR 326. 
59 AUC Decision 2014-204, at Paragraph 22. 
60 AUC Decision 2014-204, at Paragraph 22. 
61 MSR Regulation. 
62 MSR Regulation, Section 6(12).
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defences the traders intended to assert respecting the MSA’s conduct and were producible. 
Three records, however, contained communications between the MSA and individuals 
that came forward (based on assurances from the MSA that their identities would not be 
revealed) to express concerns about possible impropriety that ultimately prompted the 
MSA’s investigation.

The Commission agreed that Section 6(12) of the MSR Regulation did not abro-
gate common-law privileges, including privilege pertaining to confidential sources. The 
Commission held that the three records were protected from disclosure.

Notwithstanding, the Commission still directed the MSA, without revealing the iden-
tity of the individuals, to provide summaries or redacted versions of the three records to 
the respondents. This further reflected the high degree of disclosure and procedural fairness 
that the Commission required of the MSA during proceeding 3110. 

The oral hearing 

The oral hearing commenced in December 2014 and was presided over by a panel of three 
Commission members. By the time the oral hearing commenced, it had been nine months 
since the MSA had pre-filed its case, three months since the respondents had filed their 
expert evidence, and two months since the MSA had filed its reply expert evidence. 

Notably, the Commissions’ Rules of Practice permit evidence to be given at an oral 
hearing by two or more witnesses sitting as a panel.63 The Rules further provide that ques-
tions to a witness panel may be directed at specific members of the panel, and indicate 
that unless the Commission otherwise directs, members of a witness panel may confer 
among themselves prior to answering a question.64 In proceeding 3110 one of the traders 
requested that the MSA present its witnesses separately; however, the Commission held 
that the MSA was entitled to present its case in the manner it proposed, through a single 
witness panel.

The MSA sat its witness panel during the first week of the oral hearing. During direct 
examination, the MSA adopted all of its pre-filed submissions, including its application, as 
evidence in the proceeding. After the MSA’s direct examination concluded, the MSA’s wit-
ness panel was subjected to cross-examination by all other parties. 

It was not until a few short days before TransAlta and the traders were subjected to 
cross-examination that they were finally required to file their written factual evidence. 
Accordingly, TransAlta and the traders had the benefit of knowing the entirety of the 
MSA’s evidence before deciding whether, and what, to file in response. TransAlta and the 
individual traders were subjected to cross-examination after questioning of the MSA’s 
panel was complete.

The hearing also had a written component. Approximately one month after the oral 
hearing concluded, the MSA filed a written argument and TransAlta and the traders had 
three weeks to file their written arguments in response. As the applicant, the MSA had the 
last word and was entitled to respond to TransAlta’s and the respondents’ written arguments 
by way of reply. 

63 AUC Rule 001, Rule 41.1.
64 AUC Rule 001, Rules 41.2, 41.3, 41.4. 
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The decision regarding the alleged misconduct

In July 2015, the Commission issued its decision in proceeding 311065 with respect to 
Phase I of the bifurcated proceeding. The decision serves as a template regarding market 
manipulation in Alberta, establishing principles that will have application in future cases. 
It addressed not only the aspect of conduct which results in immediate, and profound, 
changes to spot market electricity prices, but also the trading of electricity contracts and 
therefore the long-term market as well.

The decision against TransAlta

As noted above, the offences alleged to have been committed by TransAlta were speci-
fied in Section 6 of the EUA and Sections 2(h), 2(j) and 4(1) of the FEOC Regulation. 
The Commission held that the MSA had the burden of demonstrating on a balance of 
probabilities based on clear, convincing and cogent evidence that the alleged contraven-
tions occurred.66

The Commission affirmed that Sections 2(h) and (j) of the FEOC Regulation are 
regulatory in nature and therefore classified both Sections 2(h) and 2(j) as strict liability 
offences.67 This meant that the MSA was only required to establish that TransAlta engaged 
in the impugned conduct, and then TransAlta had available the defence of due diligence.68 
The MSA was not required to establish subjective intent on behalf of TransAlta.69

The Commission further found that Section 2(h) of the FEOC Regulation creates a 
per se offence rather than a rule-of-reason offence, in the sense that Section 2(h) does not 
require assessment of the economic effects resulting from the impugned conduct.70

Within this framework, the Commission set out the elements that the MSA must prove 
to establish a contravention of Sections 2(h) and (j) of the FEOC Regulation.

With respect to Section 2(h) of the FEOC Regulation, the Commission determined 
that a breach of Section 2(h) will occur when a market participant restricts or prevents 
competition, a competitive response, or market entry, and the person engaged in the con-
duct with an anticompetitive purpose.71 The Commission agreed with both TransAlta and 
the MSA that conduct that restricts or prevents competition of a competitive response 
is conduct that creates, maintains, enhances or extends market power. The Commission 
determined that the requisite anticompetitive purpose can be established objectively on 
the basis that a respondent intends the reasonably foreseeable consequences of its acts.72 
Proving an anticompetitive purpose therefore involves an objective analysis on the act itself 
to discern its purpose, rather than on the actor to determine the actor’s subjective intent.73

65 AUC Decision 3110-D01-2015, at Paragraph 29. The Commission determined that the record for the first 
phase of Proceeding 3110 closed on 11 May 2015. 

66 AUC Decision 3110-D01-2015, at Paragraph 68.
67 AUC Decision 3110-D01-2015, at Paragraph 249.
68 AUC Decision 3110-D01-2015, at Paragraph 268. 
69 AUC Decision 3110-D01-2015, at Paragraph 249.
70 AUC Decision 3110-D01-2015, at Paragraph 228.
71 AUC Decision 3110-D01-2015, at Paragraph 220. 
72 AUC Decision 3110-D01-2015, at Paragraph 227. 
73 However, the Commission did state in Paragraph 227 of AUC Decision 3110-D01-2015 that the requisite 

anticompetitive purpose could also be established directly through evidence of subjective intent, although it 
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The Commission found that TransAlta deliberately timed outages at its coal-fired gen-
erating units subject to PPAs on the basis of market conditions, rather than by the need to 
safeguard life, property or the environment, in order to maximise its profits (i.e., for an anti-
competitive purpose).74 The Commission found that by removing megawatts from market 
supply, TransAlta’s ability to move the price was enhanced.75 Further, TransAlta’s conduct 
restricted or prevented a competitive response from TransAlta’s competitors, namely, the 
PPA buyers who no longer had access to committed capacity to offer into the Power 
Pool.76 For these reasons, the Commission found that TransAlta had breached Section 2(h) 
of the FEOC Regulation and Section 6 of the EUA.77 

Regarding Section 2( j) of the FEOC Regulation, the Commission determined that in 
order to establish a breach, the MSA must demonstrate:
a that TransAlta engaged in manipulative conduct designed to move market prices by 

impairing, obstructing, circumventing or defeating the operation of competitive mar-
ket forces;

b that, as a result of the manipulative conduct, market prices were moved away from a 
competitive market outcome (which the Commission defined as the outcome that 
would have resulted but for the manipulative conduct);78 and

c what the competitive market outcome would have been but for the manipula-
tive conduct.79

The Commission found that TransAlta’s conduct was ‘unquestionably deliberate’ and was 
designed to move, and did move, market prices away from a competitive market outcome.80 
Accordingly, the Commission found that TransAlta breached Section 2( j) of the FEOC 
Regulation and Section 6 of the EUA.81 TransAlta raised defences of due diligence and 
officially induced error but the Commission rejected both defences.82

cited cases that noted that subjective intention is almost impossible to prove in many cases unless one stumbles 
on a ‘smoking gun’ (see Paragraph 223 of AUC Decision 3110-D01-2015). 

74 AUC Decision 3110-D01-2015, at Paragraph 370.
75 AUC Decision 3110-D01-2015, at Paragraph 529. 
76 AUC Decision 3110-D01-2015, at Paragraphs 7(e) and 526–528. 
77 AUC Decision 3110-D01-2015, at Paragraph 7(e).
78 AUC Decision 3110-D01-2015, at Paragraph 550. 
79 AUC Decision 3110-D01-2015, at Paragraph 240. 
80 AUC Decision 3110-D01-2015, at Paragraphs 542 and 550–552.  
81 AUC Decision 3110-D01-2015, at Paragraph 7(f).
82 AUC Decision 3110-D01-2015, at Paragraphs 628–629. 
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The trading case against the traders and TransAlta

The Commission found that the MSA had demonstrated that one of the traders used 
non-public outage records to trade.83 However, the trader established a due diligence 
defence because he made an enquiry and obtained trading permission from a superi-
or.84 Nonetheless, the Commission found that TransAlta breached Section 4 of the FEOC 
Regulation by allowing its employee to trade while in possession of a non-public outage 
record85 and that TransAlta had not established a defence of due diligence or any other 
defence in response to the Section 4 allegations.86

The traders also raised their concerns regarding the MSA’s conduct during its inves-
tigation as a defence to the allegations, arguing that as a result of the unfair conduct, the 
proceedings should be nullified against the traders or, at least, the MSA’s findings should 
not be given any deference.87 However, the Commission determined that the MSA carried 
out its mandate in a fair and responsible manner throughout the investigation and hearing, 
and therefore rejected those arguments.88

Phase II: penalties

Having found in Phase I that the contraventions alleged against TransAlta had occurred, 
the Commission proceeded to Phase II of the proceeding to determine what sanctions, if 
any, to impose on TransAlta. As noted above, the AUCA has the potential for extremely 
significant administrative penalties due to Section 63(2)(a), which prescribes that a penalty 
may be imposed in the amount of C$1 million for each day, or part of a day, on which the 
contravention occurs or continues.89 

However, prior to commencement of the Phase II hearing, the MSA made an appli-
cation to the Commission pursuant to Section 54 of the AUCA requesting that the 
Commission issue a consent order in respect of Phase II. The Commission ultimately 
approved the consent order,90 having found that it was in the public interest and fell within 
a range of acceptable outcomes taking into account the Commission’s own rules regarding 
the factors to be considered when imposing an administrative penalty.91 Thus, it remains to 
be seen how the Commission will calculate an administrative penalty for ‘each day or part 
of a day on which the contravention occurs or continues’.

83 AUC Decision 3110-D01-2015, at Paragraph 7(j). 
84 AUC Decision 3110-D01-2015, at Paragraph 7(k). At Paragraph 7(l) of AUC Decision 3110-D01-2015, the 

Commission found that the evidence tendered by the MSA failed to demonstrate that the other trader had or 
used non-public outage records to trade or otherwise breached Section 6 of the EUA. 

85 AUC Decision 3110-D01-2015, at Paragraph 7(m).
86 AUC Decision 3110-D01-2015, at Paragraph 7(n). 
87 AUC Decision 3110-D01-2015, at Paragraph 836.
88 AUC Decision 3110-D01-2015, at Paragraphs 7(o), 838–839 and 855. 
89 AUCA, Section 63(2)(a).
90 Alberta Utilities Commission Decision 3110-D03-3015, MSA allegations against TransAlta Corporation et 

al., Phase II – request for consent order (29 October 2015) online: www.auc.ab.ca/regulatory_documents/
ProceedingDocuments/2015/3110-D03-2015.pdf.

91 Alberta Utilities Commission Rule 013, Criteria Relating to the Imposition of Administrative Penalties 
(1 February 2013) online: www.auc.ab.ca/acts-regulations-and-auc-rules/rules/Documents/Rule013.pdf.
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Pursuant to the consent order, TransAlta agreed to pay in excess of C$56 million.92 
The administrative penalty portion of the settlement amount had two components. The 
first was disgorgement of economic benefit pursuant to Section 53(2)(b) of the AUCA in 
the amount of C$26.9 million that was required to be paid within 30 days of the consent 
order. The second was a monetary penalty pursuant to Section 63(2)(a) of the AUCA in 
the amount of C$25 million that was required to be paid within 395 calendar days of the 
consent order. This latter payment was secured by way of an irrevocable letter of credit. The 
Commission confirmed on 7 January 2016 that all amounts set out in the consent order 
had been paid and the case was therefore concluded. 

The amount the Commission required TransAlta to ultimately pay was significant, 
and provides a forceful deterrent against manipulative or anticompetitive conduct in the 
Alberta market. 

Market in flux

As noted above, the Alberta electricity market is currently energy only. However, Alberta is 
currently transitioning from an energy-only market to a hybrid market that will have both 
an energy and a capacity market. It is expected that a capacity market will be in place by 
2021.93 Accordingly, Alberta will likely see fundamental changes to the regulatory scheme 
governing the Alberta electricity market once the new market structure is in place. It is yet 
to be seen how the concept of  ‘fair, efficient and open competition’ will operate within the 
new market structure. 

For now, though, the Commission’s decision in proceeding 3110 serves as a guidebook 
on the governing principles to be applied in enforcement proceedings for electricity mar-
ket manipulation in Alberta. As a result of the proceeding 3110, market participants have 
direction respecting what constitutes an offence under Section 6 of the EUA and Sections 
2(h), 2(j) and 4(1) of the FEOC Regulation and important guidance on how MSA inves-
tigations and hearings brought before the Commission will be conducted.

92 This amount included a payment in the amount of approximately C$4.3 million directly to the MSA to 
fully compensate the MSA for all its legal costs, expert fees and other disbursements incurred by the MSA in 
Proceeding 3110. 

93 Alberta Electric System Operator, Capacity market transition, online: www.aeso.ca/market/capacity-market-
transition.
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