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Agenda: A little change to the law of
property in British Columbia?

1) Overview – Background Facts

2) Multiple choice exam question

3) Exploration of the Historical Answers

4) Postulations about the Future Answers

5) Fixes



What’s the Issue: When do you have
security for your advance?

The decision in Lin v. CIBC Mortgages Inc., 2015 BCCA
518 (December 18, 2015) challenges standard practices
for real estate conveyancing in British Columbia and
brings into question the circumstances, if any, in which
a lender, or the lender’s counsel, should be prepared to
advance funds to a borrower’s lawyer or notary on
their undertaking or on a condition to use the funds to
pay out and discharge prior encumbrances.
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Overview – Background Facts

• Lin and Tang sought to refinance their house with a
new mortgage from CIBC in the amount of $520,000,
to be used to pay off their existing Scotia mortgage
and certain small unsecured debts, with the balance
going to the borrowers.

• CIBC advanced the funds to its own notary, who in
turn, received a written irrevocable direction to pay
the funds to the borrowers’ notary, and on the
condition/undertaking that the funds be used
according to the mortgage agreement.
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Overview – Background Facts

• The borrowers’ notary undertook to pay off the pre-
existing Scotia mortgage in exchange for which CIBC
would receive a valid first charge against the
borrowers’ home, free from prior encumbrances.

• CIBC’s notary registered the mortgage on title, the
funds were advanced to the borrowers’ notary as per
the borrowers’ express written authority.

• The borrowers received approximately $78,000 from
their notary, who confirmed that she had paid out the
funds required to discharge the existing mortgage.

• The notary had lied. She had stolen the money.
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Property Law 101: Exam Question
Multiple Guess – explain your answer

At what point in a mortgage transaction is a
lender entitled to security from the borrower:
a) on delivery of the signed mortgage loan agreement from
borrower to lender wherein the borrower commits to charge their
equity in favour of the lender;

b) on registration of the mortgage with the land title office;

c) on advance of funds from lender’s lawyer to borrower’s
lawyer/notary; or

d) only after the borrower’s lawyer/notary fulfills any and all
conditions applicable to use of the funds advanced?
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Property Law 101:
explain your answer

a) “on delivery of the signed mortgage loan
agreement”

"A mortgage consists of two things:
(a) a contract on the part of the mortgagor for the payment of a
debt to the mortgagee; and
(b) a disposition (in the case of an equitable mortgage a mere
delivery or pledge) of an estate or interest of the mortgagor to
the mortgagee as security for the repayment of the
debt. Every mortgage implies a debt (quantified or
ascertainable) and an obligation on the part of the mortgagor
to pay it. A repayable mortgage debt is a vital element of a
mortgage.” Bank of Montreal v. Orr (1986), 1986 CanLII 1088 (BCCA)
para 7.
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• B) on registration of the mortgage with the LTO;
The mortgage, having been registered, is presumed to be a valid

charge, though the presumption is rebuttable, Gill v. Bucholtz
2009 BCCA 137 (CanLii)
Land Title Act: Registration of a charge

26. (1) A registered owner of a charge is deemed to be entitled to the
estate, interest or claim created or evidenced by the instrument in
respect of which the charge is registered, subject to the exceptions,
registered charges and endorsements that appear on or are deemed
to be incorporated in the register.

(2) Registration of a charge does not constitute a determination by the
registrar that the instrument in respect of which the charge is
registered creates or evidences an estate or interest in the land or
that the charge is enforceable.
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Property Law 101:
explain your answer



Property Law 101:
explain your answer

c) on advance of funds from lender’s lawyer to
borrower’s lawyer/notary;
“The Court of Appeal in Island Realty, in my view, could not have
meant to hold that a forged discharge of a mortgage alters the priority
among registered mortgages, unless there has been reliance on the
state of title by a bona fide mortgagee for value.

A bona fide mortgagee may rely on the register to reflect accurately the
title at the time it registers its mortgage and advances funds to the
mortgagor,(ss. 27 and 28 of the Act). Island Realty does not in my
view go farther than that. “
Per Vancouver City Savings Credit Union v. Hu, 2005 BCSC 712
(CanLII)
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c) on advance of funds from lender’s
lawyer to borrower’s lawyer/notary;

In each case…, the register showed the VanCity mortgage
to be on title, both when the subsequent mortgagees
registered their mortgages, and when they advanced
monies. The subsequent mortgagees had notice of the
priority position of the VanCity mortgage at both the time of
registration and the time of advancing funds. They may
have properly expected the prior registered encumbrances
to be removed upon payment based on Wirick’s
undertakings, but they did not have an expectation based
on the state of the land title registry. Vancity v. Hu, supra

Result: Subsequent mortgages registered, but
subordinate priority.
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Property Law 101:
explain your answer

d) only after the borrower’s lawyer/notary fulfills any
and all conditions applicable to use of the funds
advanced?
CIBC was arguing about liability for the loss of the mortgage funds,
while the Borrowers asked the court to determine whether the
mortgage was valid – a question that required the judge to determine
whether the mortgage transaction had reached the point at which the
funds had been advanced to the benefit of the Borrowers when they
were stolen. If the funds had been advanced to the Borrowers, they had
the benefit of the loan and the mortgage was valid. If the funds had not
yet been advanced to their benefit, CIBC had no right to security and
the mortgage was not valid.
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d) only after the borrower’s lawyer/notary fulfills
any and all conditions applicable to use of the
funds advanced?

“The trial judge acknowledged that the Borrowers obtained
a small portion of the funds ($78,000 of $520,000). But he
determined that the entire amount of the mortgage had
been advanced in escrow and that the condition for the
release of those funds had not been met. The judge
therefore found that the Borrowers never became entitled
to any benefit regardless of what they received. The order
appealed from provides for return of the funds received by
the Borrowers. I see no error in that conclusion.”
Lin v. CIBC Mortgages Inc., 2015 BCCA 518 (CanLII)
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Agency Law vs. Property Law?
Different Results in British Columbia?

“I note in closing that this case determines only that the
CIBC Mortgage is not valid and that the loss due to
Ms. Chung’s theft falls initially to CIBC. It remains open to
CIBC to sue to recover damages for that loss, whether
against the notary, the notary’s insurance fund, or even, as
the respondents candidly acknowledged in argument,
against the Borrowers as the principals of the absconding
notary.”

Lin v. CIBC, supra, para 46.
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So, what were the issues:

1. Applying property law and framing the issue as who owned the
funds and suffered the loss rather than applying agency law and asking
whether the Borrowers were liable for the acts of their notary;

2. Finding the funds had not been advanced to the benefit of the
Borrowers at the time they were stolen;

3. Conflating the Borrower’s contractual obligation to provide a first
mortgage with CIBC’s right to receive a first mortgage; and

4. Finding that the Borrowers did not have control over the funds
held by their notary for their benefit at the time they were stolen.
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Postulations about the Future Answers

Lawyers should consider the following suggestions to
help protect themselves and their lender clients:

•Warn clients of the potential risk associated with transfer
of funds to other counsel or notaries.

•Review all lenders’ standard form Instructions to Solicitor,
Requisition of Funds and Standard Opinions. Consider
whether it is possible to certify or opine on whether the
lender client has any security for an advance where there
are outstanding conditions on the funds advanced.
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Postulations about the Future Answers

• Obtain consents for disclosure of personal information from opposing
parties. If a lender’s lawyer assumes responsibility for direct payouts
of pre-existing charges, then the lender’s lawyer will need consent to
obtain mortgage payout information.(subject to Ren decision at SCC)

• Consider whether to recommend closing of certain transactions with
title insurance or through some other mechanism, such as escrow
with firm of substantial financial backing. Review policy to determine if
it responds to trust defalcation.

• Ensure that all counterparties have adequate fidelity and E&O
insurance.

• Engage and insist on qualified lending counsel and counterparties.

• Review and modify lending standard forms to deem advances.
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Fixes?

• Legislative – deemed advance?

• Judicial – Supreme Court of Canada is not racing to
the rescue any time soon.

• LSBC/Society of Notaries: Insurance/Special Comp,
but there are limits.

• Policy Changes:
* independent counsel not quite the gold standard
* counsel of lender’s approved list for borrowers

• Contractual revamps: deeming language,
confirmations, preclusions.

17



Thank You
Ross McGowan -
Vancouver

604.640.4173

rmcgowan@blg.com
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