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The advantages of electricity generation from renewable resources are numer-
ous; for the moment at least, sunlight and wind are free for the taking (when they are present), 
solar and wind projects generate few direct carbon emissions, and the ‘fuels’ are not depleted 
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through the generation of electricity. At the same time, 
interest in addressing climate change and renewable 
energy is surging, with major investment funds announc-
ing they will no longer fund certain hydrocarbon based 
investments2 and address climate change risks of the 
companies they invest in.3 It seems that not a week goes 
by without a major player announcing a commitment to 
becoming carbon neutral in their operations,4 and lead-
ers of several large Canadian corporations (including 
several oil and gas producers) called upon the Federal 
Government to invest in a ‘green recovery’ following the 
COVID-19 pandemic.5 

Although Alberta has traditionally been an oil and 
gas producing province, renewable electricity has a 
long, and growing, history here. 
Canada’s first commercial wind 
farm was installed in 1993 near 
Pincher Creek, Alberta.6 As of 
2016, Alberta generated 12.3% 
of its electricity from renew-
able sources.7 The World Bank’s 
country factsheet for Canada 
indicates photovoltaic power 
potential in the south and east-
ern portions of Alberta8 and, 
with respect to wind energy, 
significant wind power poten-
tial is located in the same area, 
largely concentrated east of the 
Rocky Mountains.9 

Given current market condi-
tions, renewable electricity 
generation in Alberta will likely 
grow, and more projects will 
be developed. However, there 
is one resource, critical to the development of every 
renewable project which is in limited supply: land.  
In the immortal words of Mark Twain (or Will Rogers)  
“They ain’t making any more of it.” As the number of 
renewable energy projects grows, CAPL members may 
be called upon to negotiate leases for renewable energy 
projects. This article identifies some of the unique 
considerations which may apply to land leases for renew-
able energy projects, from a project owner perspective. 

TERMINOLOGY
In this article, the lease in question is a lease of the surface 
land, similar in principle to the CAPL-95 surface lease 
which readers will likely be familiar with, as distinct from 
the CAPL-91, CAPL-99, and CAPL-2014 mineral leases. 
In legal terms, the latter create a profit a prendre which 
gives the lessee the right to search for and win the leased 
substances. The former, and leases which are the subject 
of this article, create an interest which generally provide 
the lessee with the right to occupy and use the surface of 
the land.

Practically speaking, project owners may have a stan-
dard form land lease which forms the basis for negotiation 
with the landowner but, currently, there is no stan-

dard form like CAPL-95 for 
renewable energy project leases.  
As there is no set expectation for 
the terms of a renewable lease, 
this means that any and all terms 
are up for negotiation, subject 
only to the creativity and relative 
bargaining power of the parties. 

LEGISLATIVE SCHEME
P&NG leases are subject to the 
Land Agents Act, which requires 
licensed land agents to negotiate, 
with some limited exceptions.10 
However, no similar restric-
tion is in place with respect to 
renewable projects leases, so 
negotiation is anyone’s game. 

Unlike P&NG leases, the 
Surface Rights Act11 currently has 
limited application to renewable 

project leases. Unlike minerals, there is currently no split 
title system with respect to renewables which would allow a 
project owner to obtain rights to solar or wind resources 
without obtaining rights to the land under those resources. 
This may impact the negotiation dynamics as between the 
project owner and landowners. Unlike the situation where 
a landowner can be compelled to provide access, access to 
land for a renewable project can only be gained on terms 
acceptable to the landowner. Where a planned project 
requires a significant amount of land, covering multiple 

Given current market conditions, 
renewable electricity generation 
in Alberta will likely grow, and 
more projects will be developed. 
However, there is one resource, 

critical to the development of 
every renewable projects which 

is in limited supply: land.
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landowners, confidentiality provisions and well-timed 
negotiations may be necessary to ensure the last landowner 
is not able to hold out and extract additional concessions 
from the project owner. 

CONCURRENT LAND USE
Unlike oil and gas surface leases, which typically only need 
to be large enough to contain a pumpjack, tank battery, 
or similar equipment, renewable energy projects require 
significantly more land area. A review of recent decisions 
approving wind and solar projects in Alberta indicate that 
the land area required may be in the hundreds of acres for 
solar projects,12 and thousands of acres in the case of wind 
projects13 Given the significant amount of land required, 
landowners (particularly those with large landholdings) 
may be more likely to lease their land for a renewable 
project if they are not precluded from continuing some 
uses of their land. 

If concurrent uses are to be permitted, project 
owners will likely want to take steps to protect the 
equipment installed from improper access (vandalism, 
theft, etc.) and minimize the risk of damage from any 
permitted concurrent uses. One such method (other in 
addition to simply fencing off the site) could include a 

blanket prohibition on all uses, except for an enumer-
ated list of permitted activities. For example, the 
possibility of collision damage from farm equipment 
may preclude growing crops as a concurrent use, but 
permitting grazing animals may be acceptable provided 
that sufficient protection for renewable facilities is in 
place (a prohibition on motorized vehicles for herd-
ing, for example). Using grazing animals for weed and 
brush control around renewable facilities may provide 
an opportunity for a revenue offset to the landowner 
(provided the project owner is willing to pay for the 
service), while concurrently avoiding the use of hydro-
carbon fuels for weeding and brush control, reducing 
the overall carbon footprint of the renewable project. 
Alternatively, permitting continued use of the land for 
grazing may enable the project owner to negotiate a 
lower lease rate.

TERM
As in any lease, a major consideration for a renewable 
lease will be the term. Unlike a P&NG lease (and, to some 
extent, oil and gas surface leases), the term of a renewable 
project lease is not limited by the presence of recoverable 
substances. As long as the wind blows or the sun shines, 
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renewable electricity can be generated. However, unless 
the project owner is willing to purchase the land outright, 
landowners may not be willing to agree to a lease term 
beyond the expected 20 – 25 year lifespan of renewable 
electricity generating equipment. 

Necessary preparatory work for renewable projects 
may also need to be reflected in lease terms. For exam-
ple, although wind projects are often initially sited based 
on wind potential maps, preliminary wind monitoring 
work may be necessary to determine the actual gener-
ation potential of a project or detailed siting for wind 
turbines. This will require access to land and, assuming 
results are favourable, the ability to lock down the neces-
sary land for a project to proceed. Alternatives to address 
this may be an initial explo-
ration lease, with an option 
to lease the necessary land if 
monitoring demonstrates the 
project is viable, or long-term 
lease with an early termination 
provision allowing the project 
owner to terminate the lease 
if monitoring determines the 
project is not viable. 

A project owner may also 
want to include an “economic 
termination” provision, which 
allows termination of the lease 
if the project turns out to be 
uneconomic, or less economic 
than is expected at the project 
start. An in-depth discussion 
of the electricity market in 
Alberta is beyond the scope of 
this article but it is import-
ant to note that, in Alberta, 
wind and solar compete with 
other sources of generation 
to be dispatched on,14 and are 
subject to a maximum share of 
the total electricity generation in Alberta. Accordingly, 
the amount of electricity and revenue generated is highly 
dependent on market conditions. If a fixed payment 
model is chosen for the lease, this may leave the project 

owner with fixed costs but insufficient revenue to cover 
those costs. To address this risk, it may be advantageous 
to a project owner to have the right to terminate a lease, 
and the project as a whole, if the revenue generated is 
insufficient to cover the lease payments.

REGULATORY CONSIDERATIONS
All new generation facilities in Alberta are subject to 
approval by the Alberta Utilities Commission (“AUC”), 
which may refuse the approval (in which case the project 
cannot proceed) or impose conditions on the proj-
ect. The conditions imposed may impact the project 
economics. Further, AUC proceedings may involve 
participation by interveners impacted by a project which, 

in turn, may impact the timing 
of regulatory approvals. As the 
project owner will likely need 
to have leased or optioned land 
prior to seeking AUC approval, 
each of these creates a risk 
which may need to be addressed 
in a land lease. 

To address the possibility of 
conditions imposed by the AUC 
on project approval, a project 
owner may want to include a 
term in a lease allowing for 
certain terms (such as compen-
sation) to be re-negotiated or 
adjusted if the AUC imposes 
conditions on the approval. 
In addition, it may be desir-
able to include a general term 
which permits or requires the 
lease to be amended to reflect 
any conditions imposed by the 
AUC. Further, a term allowing 
the project owner to termi-
nate the lease if AUC-imposed 
conditions render the proj-

ect un-economic or if the AUC refuses its approval.  
With respect to timing of AUC approvals, a project owner 
may want to include a term delaying the commencement 
of lease payments until AUC approval is obtained or 

The amount of electricity and revenue 
generated is highly dependent on 

market conditions. If a fixed payment 
model is chosen for the lease, this 
may leave the project owner with 

fixed costs but insufficient revenue to 
cover those costs. To address this risk, 
it may be advantageous to a project 
owner to have the right to terminate 
a lease, and the project as a whole, if 
the revenue generated is insufficient 

to cover the lease payments.
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providing a right to terminate the lease if AUC approval 
is not obtained by a certain date.

COMPENSATION
A basic, but crucial, term of any lease is the compen-
sation payable to the land owner. As noted earlier, the 
other terms and conditions included in the lease may 
impact the compensation a landowner demands for a 
lease. Compensation may include some or all of the 
following:

a)	� a one-time lump-sum payment for access, 
construction, and so on (similar to the “First Year” 
payment under CAPL-95);

b)	� periodic (monthly, yearly, or otherwise) payments 
independent of the amount of electricity generated 
by the product; or

c)	� periodic payments based on the revenue generated 
by the project

With no ‘industry standard’ form of lease, these 
are certainly not the only ways a landowner may be 
compensated. In Ontario, 
for example, in at least one 
renewable energy agreement, 
compensation included a 
share of greenhouse gas or 
any other environmental 
credits.15 From a landowner 
perspective, a fixed periodic 
payment may be the most 
desirable, as it provides a 
consistent and predictable 
revenue stream. However, 
as revenue from a renew-
able project may be quite 
variable, this may leave the 
project owner with fixed 
expenses that cannot always 
be covered by the revenue 
generated.

The structure of compensation may also have 
knock-on effects on other terms in the lease. For exam-
ple, if a landowner is to take a portion of the revenue 
generated through selling electricity, a landowner may 
seek to impose a requirement on the project owner to 
make electricity market offers that are likely to result in 
the project being dispatched on and royalties are gener-
ated. Such an agreement would have to be compliant 
with Fair, Efficient, and Open Competition Regulations.16

Alternatively (or additionally) a landowner may insist 
on payments, similar to the “suspended well payments” 
under CAPL-91, which provided for payments if no reve-
nue from electricity is generated, or if the project is not 
“dispatched on” following energization. 

FUTURE REGULATORY CHANGES 
In recent years, the electricity market in Alberta has 
seen significant shifts, particularly with respect to 
renewable electricity generation, including changes to 
implementation of an energy and capacity market for 
electricity and the changes in the Alberta Government’s 
Renewable Energy Program. As such, it seems likely 
that the regulatory environment for renewable elec-
tricity generation will change again during the expected 

lifespan of current renewable 
electricity projects. For exam-
ple, the Surface Rights Act may be 
amended to cover renewable 
electricity generation, includ-
ing a scheme of compulsory 
access, review of compen-
sation rates, and protection 
for landowners from default. 
Further, the electricity market 
in Alberta may be altered 
in a way that fundamentally 
affects project economics.  
To address these risks, and the 
possibility of other regulatory 
changes, project owners may 
wish to include a term in their 
leases which allows for re-ne-
gotiation or termination of 

From a landowner perspective, a fixed 
periodic payment may be the most 

desirable, as it provides a consistent 
and predictable revenue stream. 

However, as revenue from a renewable 
project may be quite variable, this 
may leave the project owner with 

fixed expenses that cannot always be 
covered by the revenue generated.
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the lease if legislative changes make the renewable 
project unprofitable. 

CONCLUSION
As the Alberta renewable electricity industry grows, 
more and more land will likely be taken up for renew-
able projects. With considerations specific to renewable 
projects in mind, project owners will be better equipped 
to obtain favourable terms and protect themselves from 
the uncertainties that come with investment in a grow-
ing sector. 
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