SLG

Borden Ladner Gervais

The Bulk Sales Act — The End Of The Burden?

November 25, 2016

Bill 218 passed the first reading in the Ontario Legislature. The Bill is part of an initiative
to reduce the regulatory burden on Ontario businesses.

On June 8, 2016, Bill 218, Burden Reduction Act, 2016 passed the first reading in the
Ontario Legislature. The Bill is part of an initiative to reduce the regulatory burden on
Ontario businesses. Schedule 3 of the Bill repeals the Bulk Sales Act (the "BSA"), which
was enacted in 1917 and has long been a source of frustration to people doing asset
deals in Ontario.

The BSA is intended to protect trade creditors from a situation in which a seller
liquidates its assets over a short period of time, leaving its trade creditors unpaid. In
order to achieve this objective, the BSA applies to a broad range of transactions (any
sale of goods, fixtures and chattels out of the usual course of business of the seller) and
it imposes harsh consequences on the buyer for failure to comply (for instance, the
transaction may be set aside by a court upon the application of a creditor of the seller
who has not been paid in full).

Typically, the parties to an asset purchase transaction will deal with the BSA in one of
three ways. The first option is to apply to a court for an order to exempt the transaction
from compliance with the BSA. However, such an exemption will only be granted if it is
clear to the court that the sale will be advantageous to the seller and that it will not
impair the seller's ability to pay its trade creditors in full. This option is rarely used, as it
inevitably increases legal fees and may delay closing.

Alternatively, the parties may decide to comply with the BSA. However, that process is
also costly and time consuming. First, the seller must deliver to the buyer a statement
(verified by affidavit) disclosing the names of its secured and unsecured trade creditors,
as well as, for each of them, their address, the amount owed and, for each secured
trade creditor, the nature of the security and the date the debt is due. If the buyer is
satisfied that all of the seller's trade creditors have been paid in full, the buyer may pay
the purchase price and acquire the assets. If not, the buyer must ensure that the seller
has made the appropriate arrangements to pay its trade creditors in full, or the buyer
may deliver the proceeds of the sale to a trustee (provided that the creditors have
consented to this alternative). Within five days of the completion of the transaction, the
buyer must then file its own affidavit setting out the particulars of the sale in each
jurisdiction where all or parts of the assets are located.
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Lastly, if the buyer determines that there is little risk that the seller's trade creditors will
not be paid, it may agree with the seller to waive compliance with the BSA, in exchange
for the seller (and the parent company of the seller, if the seller is likely to have few or
no assets following the completion of the transaction) agreeing to indemnify the buyer in
full for any consequences of non-compliance. This option significantly reduces
transactional costs, but it is also risky, as Ontario courts have made it clear that the
mere fact that the parties agree to waive compliance with the BSA does not absolve the
buyer of its obligations under the BSA.

Ontario is the only remaining Canadian jurisdiction with bulk sales legislation. However,
Bill 218 signals that Ontario lawmakers may have concluded, like their counterparts in
other provinces, that the costs of complying with the BSA are no longer justified when
other rights and remedies exist for trade creditors (for instance, under bankruptcy and
insolvency and assignment and preference legislation).
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